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JENNIFER WILLIS ARLEDGE

Nevada Bar No. 8729

WILSON, ELSER, MOSKOWITZ,

EDELMAN & DICKER LLP

300 South 4th Street, 11th Floor

Las Vegas, NV 89101-6014

(702) 727-1400; Fax (702) 727-1401
jennifer.arledge(@wilsonelser.com

Attorneys for Defendants

XL AMERICA, INC,, XL, INSURANCE AMERICA, INC,,
XL SELECT PROFESSIONAL, PEARL INSURANCE GROUP, LLC,
AND GREENWICH INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Case No.: 2:16-cv-00060-JAD-GWF

VICTORIA NELSON, In Her Capacity As The
Chapter 7 Trustee Of AMERI-DREAM

REALTY, LLC, DEFENDANT GREENWICH INSURANCE

COMPANY’S MOTION TO DISMISS

Plaintiff, PURSUANT TO FED. R. CIV. PRO. 12(b)(6)

v ORAL ARGUMENT REQUESTED
XL AMERICA, INC.; XL INSURANCE
AMERICA, INC.; XL SELECT
PROFESSIONAL: PEARL INSURANCE
GROUP, LLC; GREENWICH INSURANCE
COMPANY; and DOES I through X; and ROE
CORPORATE DEFENDANTS XI through XX,

Defendants.

NOW COMES Defendant Greenwich lnsurance Company (“Greenwich™) by and through
undersigned counsel, for its Motion to Dismiss Pursuant to Fed. R. Civ. Pro, 12(b}(6) hereby states
as follows:

I INTRODUCTION

This is an action brought by the Chapter 7 Bankruptey Trustee for Ameri-Dream Realty,
LLC seeking indemnity coverage for the theft by one of Ameri-Dream Realty’s members, Elsie
Peledas-Brown. The Trustee is alleging breach of contract, breach of the duty of good faith and fair

dealing, breach of fiduciary duty and violations of NRS 686A.310 against Greenwich based on
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Greenwich’s denial of insurance coverage for the claims against Ms. Peledas-Brown. Specifically,
the Complaint asserts that indemnity coverage should be afforded for the claims and subsequent
judgment against Ms. Peledas-Brown because Ameri-Dream Realty and John M. Brown were
adjudicated as “innocent insureds.”

First, the underlying adversary action against Ms. Peledas-Brown was brought by the Chapter
7 Trustee. The Chapter 7 Trustee is an “Insured” under the Policy. Ameri-Dream Realty is the
Named Insured under the Policy. Exclusion I of the Greenwich Policy does not provide coverage for
claims “by or on behalf of any Insured against any other Insured.” Therefore, Exclusion I of the
Policy bars coverage for any lawsuit by the Chapter 7 Trustee against an Insured, including but not
limited to Ms. Peledas-Brown.

Second, the Insuring Agreement provides coverage only for those claims “that the Insured
becomes legally obligated to pay as damages and claims expenses by reason of an act or omission
including personal injury in the performance of real estate services by the Insured.” The
underlying adversary action was solely against Mr. Peledas-Brown. In the adversary action it was
adjudicated that Ms. Peledas-Brown’s conduct was dishonest, intentional and fraudulent. Thus, the
Policy does not provide coverage for the judgment against Ms. Peledas-Brown pursuant to Exclusion
C and Exclusion D. It was further adjudicated that Ameri-Dream Realty and Mr. Brown were
“innocent of all claims asserted” in the adversary action against Ms. Peledas-Brown. No claim was
ever brought against Mr. Brown and/or Ameri-Dream. Therefore, there are no claims against Mr.
Brown and/or Ameri-Dream Realty for which those insureds would “become legally obligated to
pay as damages” as the Chapter 7 Trustee adjudicated that no claims can or will be brought against
Mr. Brown and/or Ameri-Dream Realty and therefore the Insuring Agreement of the Policy is not
triggered with respect to the innocent insureds,

Third, now that the Chapter 7 Trustee has adjudicated that Ms. Peledas-Brown’s theft began
in February 2013, four months before the inception of the Policy, subparagraph 4 of the Insuring
Agreement, which is a condition precedent to coverage, would operate to preclude coverage for all

claims against Ms. Peledas-Brown and for any indemnity demand by the Chapter 7 Trustee.

1085662v.1
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Last, even if this Court believes that the “insured v. insured” exclusion does not apply and
the Insuring Agreement is triggered, Exclusion D of the Greenwich Policy applies to preclude
coverage for any claims related to Ms. Peledas-Brown’s theft from Ameri-Dream Realty. Exclusion
D expressly precludes coverage for “improper use of funds”, “personal profit to which the insured
was not entitled”, and “failure to pay, collect or safeguard funds held for others...”

Therefore, the Greenwich Policy does not respond to any of the claims previously brought
against Ms. Peledas-Brown. As such, the Complaint must be dismissed pursuant to Fed. R. Civ. Pro.
12(b)(6).

II. FACTUAL BACKGROUND

A. Ameri-Dream Realty, LL.C

Ameri-Dream Realty, LLC, managed residential rental properties in which it received and
held rental security deposits on behalf of customers’ tenants. See Compl. at §14. Ameri-Dream
Realty was managed by John M. Brown (“Mr. Brown”) and his former wife Elsie Peledas-Brown.
See Compl. at 13.

B. The Greenwich Policy

Greenwich issued a claims made and reported third party real estate agent errors and
omissions policy to Named Insured Ameri-Dream Realty, LLC, numbered PEG9145932-6 and
effective from June 14, 2013 through June 14, 2014 (the “Greenwich Policy™). See Compl. at §11.
(A copy of the Greenwich Insurance Policy attached as Exhibit A)’

The Insuring Agreement Section of the Policy agrees to “pay on behalf of the Insured all
sums in excess of the deductible that the Insured becomes legally obligated to pay as damages and
claims expenses by reason of an act or omission including personal injury in the performance of

real estate services by the Insured, provided that:

1. The claim arising out of the act or omission must first be made against the
Insured during the policy period or any applicable extended reporting
period;

! The Complaint references the Greenwich Policy but fails to aftach the Policy as an Exhibit. By referencing the
Greenwich Policy, it is incorporated into the Complaint and is properly relied upon by Defendants in their Motion to
Dismiss. Wensley v. First Nat. Bank of Nevada, 874 F.Supp.2d 95 (D. Nev. 2012) (*A court may, however, consider
certain materials—documents attached to the complaint, documents incorporated by reference in the complaint, or
matiers of judicial notice—without converting the motion to dismiss into a motion for summary judgment.”).

3
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2. The claim must be reported in writing to the Company during the policy
period or within 60 days after the end of the policy period unless an
extended reporting period applies;

3. Such act or omission was committed on or subsequent to the retreactive date
specified in the Declarations; and
4. Prior to the inception date of this policy, no Insured had a basis to believe

that such act or omission, or any related act or omission, might reasonably be
expected to by the basis of a claim.

Except as provided in Section V.D., below, claims expenses are in addition to the
limit of Hability.”

See Real Estate Professional Errors and Omissions Policy Exhibit A, Section I, (“Greenwich
Policy™), (Emphasis added).

The Greenwich Policy defines “Claim” as “a demand for money or services naming the
Insured by reason of an act or omission in the performance of real estate services.”
See Greenwich Policy Section Il (Emphasis added).

The Greenwich Policy is also subject to several exclusions including the following applicable
exclusion:

The Company will not defend or pay any claim:

D. based on or arising out of:

I. the conversion, commingling, defalcation, misappropriation or improper use
of funds or other property;

2. the gaining of any personal profit or advantage to which the Insured is not
legally entitled; or

3. the inability or failure to pay, collect or safeguard funds held for others, unless
the insured is acting in the capacity of a short term escrow agent,

I. by or on behalf of any Insured against any other Insured.

See Greenwich Policy Section IV (Emphasis added).
The Greenwich Policy also contains Condition D “Innocent Insureds” which provides, “If
coverage of this policy would not apply because of Exclusion C or because of noncompliance with

Condition B, such Exclusion or Condition will not apply to any Imsured who did not commit,

1085662v.1
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participate in, or have knowledge of any of the acts described in Exclusion C. and whose conduct did
not violate Condition B.”
See Greenwich Policy Section VI, D. (Emphasis added).

C. The Peledas-Brown Adversary Complaint

On May 21, 2015, the Trustee, in her capacity as Chapter 7 Trustee for Ameri-Dream Realty
initiated an adversary proceeding against Ms. Peledas-Brown in the United States Bankruptcy Court
for the District of Nevada, Adversary Case No. 15-01087-LED (the “Peledas-Brown Adversary
Matter”). See Compl. at §27. The Peledas-Brown Adversary Complaint is attached as Exhibit B.
The Peledas-Brown Adversary Complaint did not name Mr. Brown or Ameri-Dream Realty as
defendants. Id. However, the Peledas-Brown Complaint did contain a request for a declaratory
judgment that Ameri-Dream Realty and Mr. Brown were innocent and had no knowledge of Ms.
Peledas-Brown’s wrongdoings. See Compl. at 428.

On October 27, 2015, the Bankruptcy Court entered an order granting summary judgment on
all claims the Trustee had brought against Peledas-Brown, with findings of fact and conclusions of
law. See Compl. at J30. A copy of the Findings of Fact and Conclusions of Law from the Peledas-
Brown Adversary Action is attached as Exhibit C. The Bankruptcy Court made several conclusions

of law in the Peledas-Brown Adversary Action including the following:

5. Through improper action or wrongful conduct and without privilege, the Defendant
(Ms. Peledas-Brown) breached her fiduciary duties to the Company.

6. The Defendant had knowledge she was breaching her fiduciary duties, and acted
purposely and with malice and intent to injure the Company.

7. The tortious conduct of the Defendant proximately caused the damage to the
Company, because the Security Deposits were transferred for no consideration, and
the Defendant knew it.

8. The Defendant had a duty to the Company to use ordinary care when representing
the reasons for transferring the Security Deposits.

9. The Defendant breached her duty of care to the Company by falsely representing
the transfer of the Security Deposits was an appropriate transaction for the Company
to undertake.

10. Under Nevada law, the Defendant is required to safeguard the Security Deposits
on behalf of the tenants.

1085662v.1
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11. As a result of the Defendant’s false representations of the appropriateness of the
wire transfers of the Security Deposits, the Company transferred the Security
Deposits for no consideration.

12. The Company suffered damages as a result of the transfer of the Security
Deposits, and those damages were caused by the Defendant’s misrepresentations.

13. The tenants managed by the Company relied on the representations of the
Defendant that the Security Deposits were safe. As a result of those false
representations of the safety of the Security Deposits, nearly 1,000 tenants transferred
their money to the Company, even though the Defendant knew or should have known
that those payments would never be repaid, given the Defendant’s plan to abscond
with the money.

14. The Company suffered damages as a result of the transfer of the Security Deposits
and those damages were proximately caused by the Defendant’s misrepresentations
regarding the safety of the Security Deposits.

15. The Company was unaware at all times relevant to the Complaint that the
Defendant conspired to abscond with the Security Deposits to the Philippines.

16. Mr. Brown was unaware at all times relevant to the Complaint that the Defendant
conspired to abscond with the Security Deposits to the Philippines.

17. The Company and Mr. Brown are innocent of all claims asserted in the Complaint
against the Defendant.

See Exhibit C.

D. Ameri-Dream Realty’s Notice of Claim to Greenwich

Prior to the institution of the Peledas-Brown Adversary Matter, on April 9, 2014, counsel for
Ameri-Dreamn and Mr. Brown sent a Notice of Claim letter to XL America regarding the actions of
Ms. Peledas-Brown. See Compl. at §32. On April 10, 2014, counsel for Ameri-Dream submitted a
claim report form under the Greenwich Policy providing additional notice of a claim. See Compl. at
Y36. Upon initiation of the Adversary Proceeding on May 21, 2015, a Notice of Claim was once
again provided under the Greenwich Policy. See Compl. at §37.

Greenwich denied coverage under the Greenwich Policy for the Peledas-Brown Adversary
matter. A copy of Greenwich’s denial letter is attached as Exhibit D.

It is important to note that Pear] Insurance Group, LLC (“Pearl”) was not a party to the Real
Estate Errors & Omissions Policy issued to Ameri-Dream Realty, LLC. Pearl never entered into any

contract directly with Ameri-Dream, LLC.

1085662v.1
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Pearl did not make any coverage decisions, including but not limited to accepting or denying
any claim, under the Greenwich Policy. Specifically, the Policy states that if coverage is afforded,
only Greenwich “agreed to pay for claims” under the Policy. See Compl. at  33.

Similarly, XL America, Inc., XL Insurance America, Inc. and XL Select Professional
(collectively referred to as the “XL Entities™) are not parties to the Greenwich Policy issued to
Ameri-Dream Realty. The XL Entities never entered into any contract directly with Ameri-Dream,
LLC. The XL Entities did not make any coverage decisions, including but not limited to accepting
or denying any claims under the Greenwich Policy. Again, the Complaint makes clear that only in
the event coverage is afforded, Greenwich “agreed to pay for claims” under the Policy. See Compl.
at  33.

E. The Complaint Against Greenwich

The Chapter 7 Trustee has brought claims against Greenwich asserting claims for: (1) breach
of contract; (2) breach of implied covenant of good faith and fair dealing; (3) breach of fiduciary
duty; (4) violations of NRS 686A.310; and (5) declaratory judgment. The Compliant against
Greenwich is premised on the false presumption that coverage was denied to Ameri-Dream Realty
and Mr. Brown pursuant to Exclusion C of the Policy and because Mr. Brown and Ameri-Dream
Realty were “innocent insureds”, such denial was improper.

INII. STANDARD OF REVIEW FOR MOTION TO DISMISS

A court must dismiss a cause of action that fails to state a claim upon which relief can be
granted. Fed. R. Civ. P, 12(b)(6); see also Volcano Developers, LLC v. Bonneville Mortg. 2012 U S,
Dist. LEXIS 1413, *9 (D. Nev. Jan. 4, 2012). When considering a motion to dismiss, the court must
take all material allegations as true and construe them in the light most favorable to the plaintiff;
however, the court is not required to accept conclusory allegations or unreasonable inferences of
fact. See Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).

“Generally, a district court may not consider any material beyond the pleadings in ruling on a
Rule 12(b)(6) motion. However, material which is properly submitted as part of the complaint may
be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d

1542, 1555 n. 19 (5th Cir.1990) (citation omitted). Similarly, “documents whose contents are alleged

7
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in a complaint and whose authenticity no party questions, but which are not physically attached to
the pleading, may be considered in ruling on a Rule 12(b){(6) motion to dismiss™ without converting
the motion to dismiss into a motion for summary judgment. Branch v. Tunnell, 14 ¥.3d 449, 454 (9th
Cir.1994). Moreover, under Federal Rule of Evidence 201, a court may take judicial notice of
“matters of public record.” Mack v. S. Bay Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir.1986).
Otherwise, if the district court considers materials outside of the pleadings, the motion to dismiss is
converted into a motion for summary judgment. See Arpin v. Santa Clara Valley Transp. Agency,
261 F.3d 912, 925 (9th Cir.2001).

IV. ARGUMENT

This Court must decide whether under Nevada law, Greenwich had a duty to defend the
Peledas-Brown Adversary Matter and subsequently indemnify Ms. Peledas-Brown for the judgment
of $1,174,373.63 entered against her in the Peledas-Brown Adversary Matter. Under Nevada law,
an insurer's duty to defend is determined by the language of its policy and the allegations in the
complaint giving rise to the suit against its insured. Rockwood Ins. Co. v. Federated Capital Corp.,
694 F.Supp. 772 (D. Nev. 1988); see also Continental Cas. Co. v. City of Richmond, 763 F.2d 1076
(9th Cir. 1985).

Furthermore, under Nevada law, if there is no ambiguity, words will be given their usual and
ordinary meaning. Siggelkow v. Phoenix Ins. Co., 846 P.2d 303, 304 (Nev. 1993); Dickenson v.
Nevada, 977 P.2d 1059, 1061 (Nev. 1982), cited in INA v. Hilton Hotels U.S. 4., Inc., 908 F.Supp.
809 (D. Nev. 1995). An insurance policy must be considered as a whole to determine what was
meant to be covered. National Union Fire Ins. Co. v. Reno’s Executive Air, 682 P.2d 1380, 1383
(Nev. 1984). A policy will be deemed ambiguous only if it is reasonably susceptible of two contrary
interpretations. Farmers Ins. Exchange v. Young, 832 P.2d 376, 379 (Nev. 1992). However, Nevada
courts will not look to extrinsic sources of intent to find ambiguity. /d However, if the policy is
ambiguous, a court should look to the intent of the parties, the subject matter of the policy and the
circumstances surrounding its issuance before resolving the claimed ambiguity. National Union
Fire Ins. Co. v. Caesar's Palace Hotel & Casino, 792 P.2d 1129, 1130 (Nev. 1990); Reno’s
Executive Air, 682 P.2d at 1383.

1085662v.1
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Finally, while ambiguities will generally be resolved in favor of the insured, Nevada courts
will not rely on the rule of contra proferentum to create coverage where it is beyond the reasonable
expectations of the insured. Montana Refining Co. v. National Union Fire Ins. Co. of Pittsburgh,
918 F.Supp. 1395 (D. Nev. 1996). In this case, a number of exclusions and policy provisions serve

to preclude coverage for the Peledas-Brown Adversary Matter.

A, Exclusion I, the Insured Versus Insured Exclusion, Precludes Any Coverage for
Claims Against Ameri-Dream or Mr. Brown by the Ameri-Dream Chapter 7
Trustee.

The Greenwich Policy is a “third party liability policy”; that is, a policy that provides
coverage for liability of the insured to third parties. Such policies provide broader coverage than
typical first party property insurance policies, such as homeowners' policies, in which the insurer
“promises to pay money to the insured upon the happening of an event, the risk of which has been
insured against.” Montrose Chem. Corp. v. Admiral Ins. Co., 10 Cal.4th 645, 663, 42 Cal.Rptr.2d
324, 913 P.2d 878 (1995). In third party liability policies, by contrast, the carrier “assumes a
contractual duty to pay judgments the insured becomes legally obligated to pay as damages because
of bodily injury or property damage caused by the insured.” /d.

Whereas first party insurance coverage is typically triggered by certain enumerated perils,
e.g., physical and fortuitous events, the “right to coverage in the third party liability insurance
context draws on traditional tort concepts of fault, proximate cause and duty.... [Bly insuring for
personal liability, and agreeing to cover the insured for his own negligence, the insurer agrees to
cover the insured for a broader spectrum of risks {than in first-party insurance policies].” Id. at 664,
42 Cal Rptr.2d 324, 913 P.2d 878 (emphasis omitted).

The Chapter 7 Trustee in this matter appears to misunderstand the practical difference
between first party insurance and third party insurance. The Chapter 7 Trustee, who stands in the
shoes of Ameri-Dream Realty, is seeking a payment from Greenwich directly to Ameri-Dream
Realty, Third party insurance policies provide no such coverage. The claims against Ms. Peledas-
Brown were unquestionably brought on behalf of Ameri-Dream Realty for loss to Ameri-Dream

Realty. Each count of the Peledas-Brown Adversary Matter expressly states that “The [Ameri-

1085662v.1
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Dream Realty] suffered damages” as a result of the conduct of Ms. Peledas-Brown. See e.g. Exhibit
B at 1121, 27 and 31. Therefore, Ameri-Dream cannot directly recover insurance proceeds from the
Greenwich third-party errors and omissions policy.

Not only does the very nature of the Greenwich Policy preclude payment of first party
claims, Exclusion I of the Policy specifically precludes claims by one insured against another.
Exclusion I of the Policy expressly states that Greenwich will not defend or pay any claim “by or on

behalf of any Insured against any other Insured.” The Greenwich Policy defines “Insured” as

follows:
Insured means:
1. the Named Insured;
2. any present or former partner, member, officer, director or employee for real
estate services performed on behalf of the Named Insured;
3. any present or former independent contractor and their employees for real

estate services performed on behalf of the Named Insured, but only if, prior fo
the date a claim is made, the Named Insured had agreed to provide insurance
for the independent contractor's real estate services;

4. the estate, heirs, executors, administrators, assigns and legal representatives of
an Insured in the event of such Insured's death, incapacity, insolvency or
bankruptcy, but only for liability arising out of real estate services performed
by or on behalf of the Named Insured prior to such Insured's death, incapacity,
insolvency or bankruptcy; or

5. any real estate franchise corporation of which the Named Insured is a
franchisee, but only as respects the real estate franchise corporation's liability
for acts or omissions committed by an Insured on behalf of the Named
Insured.

6. the lawful spouse or qualifying domestic partner of any present or former
partner, member, officer, director, employee, or independent contractor, but
only for liability arising out of real estate services actually or allegedly
performed by such present or former partner, member, officer, director,
employee, or independent contractor on behalf of the Named Insured. The
Company will have no obligation to pay damages or ¢laim expenses for any
claim arising from any act or service actually or allegedly provided by the
spouse or domestic partner of any individual to whom this policy otherwise
provides coverage.

See Greenwich Policy Section III, Definitions.
Pursuant to Paragraph 4 of the Greenwich Policy’s definition of “Insured”, the Chapter 7
Trustee of Ameri-Dream Realty is an “Insured” under the Greenwich Policy. The Chapter 7

Trustee is a legal representative of Ameri-Dream Realty as a result of its bankruptcy. Specifically,

10
1085662v.1




e -1 v th R W N =

| T N s T N o T N T e L o L e T e g o e Sy
e~ Oy W B W N e DD 0 SN L R W N e D

Case 2:16-cv-00060-JAD-GWF Document 16 Filed 12/27/16 Page 11 of 20

Paragraph 1 of the Complaint in this action states that “Ameri-Dream Realty, LLC (the “Company™)
was a real estate sales and property management company based in Las Vegas, Nevada prior to
filing for relief under Chapter 7 of the United States Bankruptcy Code.” See Ex. B. Paragraph 3 of
the Complaint further states that “The Plaintiff is the Court-appointed Chapter 7 Trustee over the
Company in Case No. 15-10110-LED, United States Bankruptcy Court for the District of Nevada.”
Ex. B.

Courts have held that risks such as collusion and moral hazard are much greater for claims by
one insured against another insured on the same policy, than they are for claims by strangers;
therefore, liability policies typically exclude them from coverage. Biltmore Associates, LLC v. Twin
City Fire Ins. Co., 572 F.3d 663, 670 (9" Cir. 2009). Allowing such claims would turn liability
insurance into casualty insurance, because the company, acting through its officers and directors,
would be able to collect from the insurance company for its own mistakes. /d. The exclusion protects
against collusion, and also against the risk of selling liability insurance for what amounts to a fidelity
bond. Id 1f the exclusion were ignored, then those companies who only want to pay for protection
against third party claims they cannot confrol would have to bear the additional financial burden of
paying for claims over which companies have more control. /d. This is exactly what the Chapter 7
Trustee is attempting to do in the case at bar. The Chapter 7 Trustee is attempting to recover directly
for Ameri-Dream Realty for its officer’s own theft, i.e. converting a third-party liability policy into a
fidelity bond policy.

In Biltmore, a trustee hired by assignee of the insured brought an action challenging the
insurer’s denial of coverage. The district court dismissed the coverage action for failure to state a
claim under Rule 12(b)(6). The Ninth Circuit, under a de novo review of the dismissal, affirmed the
district court’s ruling, but on different grounds. The Ninth Circuit found that the proper basis for
dismissal was the application of the insured versus insured exclusion. The Biltmore court found that
a post-bankruptcy debtor in possession acts in the same capacity as the pre-bankruptcy debtor for the
purpose of directors and officers liability insurance. Id at 668. In so holding, the Ninth Circuit
looked at two issues: (1) what the insured versus insured exclusion means, and (2) how bankruptcy

law affects its application. Id.

11
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In interpreting the insured v. insured exclusion in Biltmore, the Ninth Circuit concluded that
the “only question before us on the language of the exclusion is whether the underlying suit was
‘brought or maintained on behalf of an Insured in any capacity.” Jd. at 669. First, the Ninth Circuit
noted that the underlying lawsuit alleged breach of fiduciary and statutory duties by the officers and
directors of the insured company. The Ninth Circuit further noted that “coverage is excluded if [the
Named Insured] sues them, and it did.” The Ninth Circuit was not swayed by arguments that
ultimately the money would go to creditors, what mattered to the analysis was who was the plaintiff.
Id. Similar to Biltmore, the claims in this matter were brought on behalf of Ameri-Dream for losses
to Ameri-Dream, as established by the Peledas-Brown Complaint.

Next, the Ninth Circuit in Biltmore looked to whether the claim was instigated and continued
by the Insured. Unlike the Ameri-Dream Chapter 7 Trustee, Biltmore was not a designated insured
under the policy at issue. Nevertheless, the Ninth Circuit found that “Biltmore cannot jump into the
insureds’ shoes to bring the lawsuit, out of their shoes to ¢laim not to be suiting as though it were the
insureds and then back into their shoes to get compensatory and punitive damages for the insurers’
failure to cover their liabilities.” Id. at 670. To allow this matter to go forward in light of Exclusion
“T” would allow the Chapter 7 Trustee to take the same inconsistent position.

Furthermore, the Ninth Circuit in Biltmore concluded that the prefiling company and the
company as debtor after bankruptcy filing are the same entity. Therefore, the Ameri-Dream Chapter
7 Trustee cannot avoid the insured versus insured exclusion by asserting it holds some ubiquitous
role as a trustee.

Based on the foregoing, dismissal of the Complaint against Greenwich is appropriate under

Rule 12(b)(6) based on the application of Exclusion I, the insured versus insured exclusion.

B. Regardless of the Application of Exclusion I, Greenwich Had No Defense or
Indemnity Obligations for the Peledas-Brown Adversary Matter

The only Insured sued in the Peledas-Brown Adversary Matter was Ms. Peledas-Brown. The
allegations of the Peledas-Brown Adversary Matter asserted that Ameri-Dream Realty, as part of its

business, received and held rental security deposits of its customers’ tenants. At the time of the
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alleged conversion by Ms. Peledas-Brown, Ameri-Dream allegedly held in excess of $1,200,000 of
security deposit monies.

It is alleged that in late March of 2014, Ameri-Dream discovered that significant funds were
missing from the bank account designated to hold tenant security deposits. At the time of the theft,
the Company held security deposits for more than 1,000 tenants, The Trustee asserted that Ms.
Peledas-Brown orchestrated various unauthorized transactions, unbeknownst to Ameri-Dream or her
co-manager and husband, John M. Brown, which transactions included the wire transfers of the
majority of the security deposits to the Philippines.

The Peledas-Brown Adversary Matter further asserted that the security deposits were
disbursed to friends and family in need after the damage caused by Typhoon Haiyan in November of
2013. The Peledas-Brown Adversary Matter asserts four causes of action against Ms. Peledas-
Brown: (1) Breach of Fiduciary Duty to Ameri-Dream; (2) Common Law Misrepresentation to

Ameri-Dream; (3) Negligent Misrepresentation to Ameri-Dream; and (4) Declaratory Judgment.

1. Greenwich properly denied defense and indemnity coverage for the
Peledas-Brown Adversary Matter under Exclusion D and the prior
knowledge provision of the Policy’s Insuring Agreement. Coverage Was
Precluded for the Peledas-Brown Adversary Matter Pursuant to
Exclusion D of the Policy.

Exclusion D of the Policy precludes coverage, both defense and indemnity, for any claims

“based on or arising out of™:

1. the conversion, commingling, defalcation, misappropriation or improper use
of funds or other property;

2. the gaining of any personal profit or advantage to which the Insured is not
legally entitled; or

3. the inability or failure to pay, collect or safeguard funds held for others, unless
the insured is acting in the capacity of a short term escrow agent.

See Greenwich Policy, Section 1V, D.
The allegations in the Peledas-Brown Adversary Matter explicitly allege that Ms. Peledas-

Brown converted and misappropriated $1.2 million in security deposits that Ameri-Dream was
holding for its clients’ tenants. The Peledas-Brown Adversary Complaint alleged that Ameri-Dream

“discovered that significant funds were missing from the bank account designated to hold tenant

13
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security deposits.” Specifically, the Peledas-Brown Adversary Complaint asserted that Ms. Peledas-
Brown “orchestrated various unauthorized transactions ... which included the wire transfers of the
majority of the Security Deposits to the Philippines.”

Furthermore, the Bankruptcy Court entered Findings of Fact and Conclusions of Law in the
Peledas-Brown Adversary Matter which expressly found that Ms. Peledas-Brown failed to safeguard
funds. Specifically, the Bankruptcy Court found, “Under Nevada law, [Ms. Peledas-Brown] is
required to safeguard the Security Deposits on behalf of tenants.” Ex. C at §10. “The tortious
conduct of [Ms. Peledas-Brown] proximately caused the damage to the Company, because the
Security Deposits were transferred for no consideration, and [Ms. Peledas-Brown] knew it.” Ex. C at
57

Under Nevada law, any exclusion must be narrowly tailored so that it “clearly and distinctly
communicates to the insured the nature of the limitation, and specifically delineates what is and is
not covered.” Griffin v. Old Republic Ins. Co., 122 Nev. 479, 485, 133 P.3d 251, 255 (2006)
(internal quotation marks omitted). To preclude coverage under an insurance policy's exclusion
provision, an insurer must (1) draft the exclusion in “obvious and unambiguous Janguage,” (2)
demonstrate that the interpretation excluding coverage is the only reasonable interpretation of the
exclusionary provision, and (3) establish that the exclusion plainly applies to the particular case
before the court. Powell, 127 Nev. 252 P.3d at 674 (2011),

Exclusion D of the Greenwich Policy is written in an obvious and unambiguous manner. The
only reasonable interpretation of Exclusion D is that no coverage is afforded for theft or conversion
of security deposits. The entire Peledas-Brown Adversary Complaint is based on and arising out of
Ms. Peledas-Brown’s misappropriation of security deposits. Moreover, Condition D of the Policy,

“Innocent Insureds™ expressly does not apply to Exclusion D.

2, Coverage for the Peledas-Brown Adversary Matter Is Precluded By the
Prior Knowledge Provision of the Insuring Agreement,

The Greenwich Policy is a claims made and reported policy which provides coverage for
claims “first made” against the Insured and reported in writing to Greenwich during the period of

insurance or extended reporting period. Accordingly, “a predicate to claims-made coverage is that

14
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the insured neither knew of a claim nor could have reasonably foreseen that a known circumstance,
act or omission might reasonably be expected to be the basis of a claim or suit.” Ronald E. Mallen
& Jeffrey M. Smith, Legal Malpractice, § 35:14, at 84 (2008 ed.) (“Mallen™). This is the express and
unambiguous intent of subparagraph 4 of the Insuring Agreements Section of the Greenwich Policy.
See Greenwich Policy, Section I, A, 4.

It is well-settled that an insurer issuing a claims made policy, such as the one at issue here,
acts reasonably in excluding from coverage losses which are known at the time the policy incepts or
which are so “probable or imminent” that they are “not proper subjects of insurance.” Leo R. Russ,
Couch on Insurance § 102:8 (3d ed. 2009). See also Truck Ins. Exch. v. Ashland Oil, Inc., 951 F.2d
787, 791 (7th Cir. 1992) (use of prior knowledge exclusions in claims made policies is common and
“uncontroversially proper”). Here, the Prior Knowledge Provision of the Insuring Agreement
provides coverage only if “prior to the inception date of this policy, no Imsured had a basis to
believe that such act or omission, or any related act or omission, might reasonably be expected to be
the basis of a claim.” Id.

Courts repeatedly have held that the language of the prior knowledge provision is
unambiguous, proper and applies an objective standard. For example, the United States Court of
Appeals for the Ninth Circuit, applying California law and interpreting nearly identical policy
language, adopted an objective reasonable person standard for evaluating whether an insured was
aware of acts that might be expected to be the basis of a claim. Weddingfon, 2009 WL 3028237, at
*1-2 (“[Tlhe use of the phrase ‘or could have reasonably foreseen’ indicates that coverage is
excluded where a claim was foreseeable from a reasonable, objective viewpoint™).

The Peledas-Brown Adversary Matter specifically established that Ms. Peledas-Brown’s first
conversion of security deposits occurred on February 27, 2013, four months before the Greenwich
Policy incepted. In addition, the Findings of Facts and Conclusions of Law establish that six
conversions of security deposits totaling $245,793 were carried out by Ms. Peledas-Brown prior to
the inception of the Greenwich Policy on June 14, 2013. Ms. Peledas-Brown is an Insured under the
Policy. Ms. Peledas-Brown was aware of her conversion of security deposits prior to June 14, 2013

as established by the Chapter 7 Trustee in the Peledas-Brown Adversary Matter.

15
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Specifically, the Findings of Fact and Conclusions of Law entered in the Peledas-Brown
Adversary Matter state that Ms. Peledas-Brown “knew or should have know that those payments
would never be repaid, given [Ms, Peledas-Brown]’s plan to abscond with the money.” Ex. C at {13.
The Bankruptcy Court further expressly found that Ms. Peledas-Brown had knowledge of her
wrongful conduct and found that “Defendant had knowledge she was breaching her fiduciary duties,
and acted purposefully and with malice and intent to injure the Company.” Ex. C at 6. As a resuit,
no coverage, either defense or indemnity, is afforded for the Peledas-Brown Adversary Matter.

Moreover, a clear and plain reading of Section 1V, Conditions, Paragraph D of the Policy
expressly establishes that the Innocent Insured condition is not applicable to the application of the
Insuring Agreement of the Policy. Thus, pursuant to application of Exclusion D and Subparagraph 4
of the Insuring Agreement, no defense or indemmnity coverage is provided for the Peledas-Brown
Adversary Matter, regardless of whether Mr. Brown and Ameri-Dream were involved in her theft of

security deposits.

C. Even If Mr. Brown and Ameri-Dream’s Innocent Insureds Status Overrode the
Application of the Exclusions Discussed Herein, Neither Mr. Brown nor Ameri-
Dream are “Legally Obligated to Pay” Any Judgments and Therefore The
Insuring Agreement of the Greenwich Policy Is Not Triggered.

The Greenwich Policy is a third party policy that provides defense and indemnity coverage
for covered third-party “claims™ brought against an Insured. The Insuring Agreements Section of
the Policy makes clear that Greenwich will only pay claims that “the Insured becomes legally
obligated to pay as damages and claims expenses by reason of an act or omission ... in the
performance of real estate services by the Insured.” Exhibit A, Section I, A. The Insuring
Agreement further requires that the claim “first be made against the Insured during the policy

period...” Id. The Policy defines “Claim” as:

a demand for money or services naming the Insured by reason of an act or
omission in the performance of real estate services. A claim also includes
the service of suit or the institution of an arbitration proceeding against the
Insured.

See Section I11.

16
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The only claim brought by the Chapter 7 Trustee is the adversary action brought solely against
Ms. Peledas-Brown. An objective reading of the Peledas-Brown Adversary Matter demonstrates
that no claim was made or judgment entered against Mr. Brown or Ameri-Dream Realty.
By virtue of the Findings of Fact and Conclusions of Law entered in the Peledas-Brown
Matter, it is evident that not only were Mr. Brown and Ameri-Dream Realty not sued by the Chapter
7 Trustee, Mr. Brown and Ameri-Dream Realty are not and cannot be “legally obligated to pay
damages” for Ms. Peledas-Brown’s activities, which is required to trigger coverage under the
Greenwich Policy. Specifically, the Bankruptcy Court made the following findings:
o The Company was unaware at all times relevant to the Complaint that the Defendant
conspired to abscond with the Security Deposits to the Philippines. Conclusions of Law
Exhibit C at ]15.

e Mr. Brown was unaware at all times relevant to the Complaint that the Defendant
conspired to abscond with the Security Deposits to the Philippines. Conclusions of Law
Exhibit C at |16.

¢ The Company and Mr. Brown are innocent of all claims asserted in the Complaint against
the Defendant. Conclusions of Law Exhibit C at §17.

By virtue of the Findings of Facts and Conclusions of Law requested by the Chapter 7
Trustee and entered by the Bankruptcy Court, neither Ameri-Dream Realty and/or Mr. Brown are
“legally obligated to pay” the approximate $1.2 miilion in funds converted by Ms. Peledas-Brown.
In addition, the Bankruptcy Court concluded and held that the divorce decree between Ms. Peledas-
Brown and Mr. Brown requires Ms. Peledas-Brown to indemnify Mr. Brown and Ameri-Dream
Realty against any claims relating to the Joss of the Security Deposits. Exhibit C at {14. Therefore,
because Mr. Brown and Ameri-Dream are not and could not be “legally obligated to pay” the
judgment in the Peledas-Brown Adversary Matter, the Insuring Agreements of the Greenwich Policy
is not triggered.

D. Exclusion D Bars Coverage for Any Recovery Sought by the Trustee.

As discussed at length above, the damage for which this Complaint seeks recovery is the

judgment entered in the Peledas-Brown Adversary Matter. The Peledas-Brown Adversary Matter

17
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named only Ms. Peledas-Brown as a defendant. Nevertheless, to the extent the Chapter 7 Trustee
attempts to assert that recovery is required for the theft of security deposits, such coverage would be
expressly precluded by Exclusion D) of the Policy, even if Mr. Brown and/or Ameri-Dream were
named as defendants in a subsequent adversary action.

Excliusion D is clear and unambiguous. The only reasonable interpretation of Exclusion D is
that no coverage is afforded for theft or conversion of security deposits. Furthermore, no coverage is
afforded for any claim “based on or arising out of” “misappropriation or improper use of funds™ or
“the inability to ... safeguard funds held for others.” Moreover, for the reasons outline herein,
Condition D of the Policy, “Innocent Insureds”, has no application to Exclusion D. Therefore, based
on the confirmed and entered Findings of Fact and Conclusions of Law, there are no claims against
Mr. Brown or Ameri-Dream Realty related to the $1.2 million loss of security deposits that would
fall outside the ambit of Exclusion D. As a result, no coverage is afforded under the Greenwich
Policy and Complaint should be dismissed pursuant to Rule 12(b)(6).

V. CONCLUSION

WHEREFORE, Defendant Greenwich Insurance Company respectfully requests that this
Court dismiss the claims against it with prejudice pursuant to Federal Rules of Civil Procedure
12(b)(6) and award any and all other relief this Court deems just and proper.

A
DATED this 0? 7 day of December, 2016.

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

. .
O’M/MZM W, M@\
@NNIFE@ WILLIS ARLEDGI/
e¢vada Bar No.: 8729

300 South 4™ Street, 11" Floor

Las Vegas, NV 89101

Attorneys for Defendants

XL AMERICA, INC., XL, INSURANCE
AMERICA, INC,, XL SELECT
PROFESSIONAL, PEARL INSURANCE
GROUP, LLC, AND GREENWICH
INSURANCE COMPANY
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CERTIFICATE OF SERVICE
Pursuant to FRCP 5(b), I certify that | am an employee of WILSON ELSER MOSKOWITZ

EDELMAN & DICKER LLP, and that on this O/KH‘ kﬂay of December, 2016, | served a true and
correct copy of the foregoing DEFENDANT GREENWICH INSURANCE COMPANY’S
MOTION TO DISMISS PURSUANT TO FED. R. CIV. PRO. 12(b}(6) as follows:

[ by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

R4 via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;

Samuel A. Schwarlz, Esq.

Bryan A. Lindsey, Esq.

SCHWARTZ FLANSBURG PLLC

Email: sam@nvfirm.com; bryan@nviirm.com
Attorneys for Plaintiff, Chapter 7 Trustee,
Victoria L. Nelson

] via hand-delivery to the addressees listed below;

[]

via facsimile;

[]

by transmitting via email the document listed above to the email address set forth
below on this date:

%7 0
BY: LV

An Employee of
WiLsoN ELSER MoOSKOWITZ EDELMAN & DICKER LLP

19
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Nelson v. XL America, Inc.

DEFENDANT GREENWICH INSURANCE COMPANY’S MOTION TO
DISMISS PURSUANT TO FED. R. CIV. PRO. 12(b)(6)
Exhibit “A”  Greenwich Insurance Policy
Exhibit “B” Peledas-Brown Adversary Complaint
Exhibit “C”  Findings of Fact and Conclusions of Law from Peledas-Brown Adversary Action

Exhibit “D” Greenwich Insurance’s Demand Letter
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Exhibit “A”
Greenwich Insurance Policy

1089703,
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)Xd.l'.l.' INSURANCE Greenwich Insurance Company

Mambers of the XL Amerfca Companies

The company providing the insurance afforded by this coverage is indicated above.

REAL ESTATE PROFESSIONALS ERRORS AND OMISSIONS DECLARATIONS

THIS IS A CLAIMS MADE INSURANCE POLICY. PLEASE READ IT CAREFULLY.

PRODUCER: Pead Insurance Group POLICY NUMBER: PEG9145932-6
PRODUCER #: 08938

THIS IS A CLAIMS MADE POLICY, THE POLICY APPLIES ONLY TO THOSE CLAIMS THAT ARE FIRST MADE AGAINST THE
INSURED DURING THE POLICY PERIOD, THE CLAIM MUST BE REPORTED IN WRITING TO THE COMPANY DURING THE
POLICY PERIOD OR WITHIN €0 DAYS AFTER THE END OF THE POLICY PERIOD. CLAIM EXPENSES ARE IN ADDITION TO
THE LIMIT OF LIABILITY. PLEASE REVIEW THIS POLICY CAREFULLY.

Itarn 3.  NAMED INSURED:
Ameri-Dream Realty, LLC
itern 2.  ADDRESS:
4875 W Nevso Dr
Las Vegas, NV 89103-3787
Hem 3. POLICY PERIOD: FROM 06/14/2013 TO a86M4/2014
12:01 AM. Stendard Time at the address of the Named Insured as stated herein.
ftem 4. LIMITS OF LIABILITY
A, Limits of Liabiliéy $ 1,000,000 Each Claim § 1,000,000 Policy Aggregate
B. Fair Housing Discrimination Limit of Liability $ 250,000 Aggregate
item 5. DEDUCTIBLE $ 5,000 Each Claim
Hemi 6. PREMIDM: $ 6,243
Itam 7. RETROACTIVE DATE 6/14/2007
ltem 8. NOTICES TC BE SENT TO:
Report A Claim Material Changes
XL Select Professional Claims Pean Insurance Group, £L0
400 Constinition Plaza 1200 East Glen Avenue
171h Floor Peoria Heights, IL 61618
Hartford, CT 06103 1/800-447-4982
ftem 3. FORMS AND ENDORSEMENTS ATTACHED AY POLICY EFFECTIVE DATE:
JPP-PF (04711} Rea) Estate Errors & Omissions Policy Form
JPP-NV{ (08/05) Nevada Changes
JPP-134 (03/08) Open House Endorsement
JPP 101 (OEIOS; Additionat Named insured Endorsement
JPP 116 (03/07} Deductible Reduction Endorsement
DATE: 06/04/2012 Authorized Representative
Gary P. Pearl
President and CEQ
JPP-PIG PD (03/08) © 2008, XL America, Inc. Page 1
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IN WITNESS

GREENWICH INSURANCE COMPANY

REGULATORY OFFICE
505 EAGLEVIEW BOULEVARD, SUITE 100
DEPARTMENT: REGULATORY
EXTON, PA 19341-0836
PHONE: 800-688-1840

it is hereby agreed and understood that the following In Withess Clause supercedes any and all other
In Witness clauses in this policy.

All other provisions remain unchanged,

IN WITNESS WHEREOQF, the Company has caused this policy to be executed and attested, and, if
required by state law, this policy shall not be valid unless countersigned by a duly authorized
representative of the Company.

\Y /2‘2‘? Towt' Q. fertms

Seraina Maag Toni Ann Perkins
President Secrelary

L MP 9104 0211 GIC
2011 X.L. America, Inc. All rights reserved. May not be copled without permission.
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ENDORSEMENT # 1

This endorsement, effective 12:01 a.m., 06/14/2013 forms a part of Policy No. -PEG9145932-6- issued fo
Amari-Dream Realty, L1.C by Greenwich Insurance Company.

NEVADA CHANGES

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:
REAL ESTATE PROFESSIONALS ERRORS AND OMISSIONS POLICY

it is agreed that Section VI., CONDITIONS, paragraph M. of the policy, is deleted and replaced by the
following:

M. Cancellation and Nenrenewa!

1. This policy may be cancefled by the Named Insured by giving the Company writlen notice stating
when, thergafter, such canceliation will be effective. If the Named Insured cancels, the eamed
premium will be calculated on a short rate hasis.

2, This policy may also be cancelled by the Company by sending written nolice to the Named
Insured &t the last address known to the Company. The Company wili provide written notice at
least 30 days before cancelfation is fo be effective, except for nonpayment of premium In which
case the Company will provide 10 days wrilten netice prior fo cancellation. The eamed premium
will be calculated on a pro rata basis.

3. After this policy has been in effect for more than 60 days, or if this policy is a renewal, the
Company may not cancel this policy unless cancellation is based on one or more of the following
reasons:

a. Nonpayment of premium;

b, Conviction of the Named Insured of a ¢rime arising out of acts increasing the hazard
insured against;

¢. Discovery of fraud or material misrepresentation in the obtalning of the policy or in the
presentation of a Claim thereunder;

d. Discovery of an act or omission, or of & violation of any condition of the policy, which
occurred after the first effective date of the currenl policy and which substantially and
materially increases the hazard Insured against;

e. A material change in the nature of extent of the risk accurding after the first effective date of
the current policy, which causes the risk of foss to be substantially and materisily increased
beyond that confemplated at the time the policy was issued or last renewed;

f. A determination by the Nevada Commissioner of Insurance that continuation of the
Company's present velume of premiums would jeopardize the Company’s solvency or be
hazardous to the interests of policyhoiders of the Company, its creditors or the public; or

g. A determination by the Commissioner that the continuation of the poficy would violate, or
place the Company in violation of, any provision of the Nevada Insurance Code.

JPP-NV1 {D6/05)
Page 1 Printed in U.S.A.
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4. The notice of cancellation will state the effective date and include a written explanation of the
reason(s) for the cancellation.

5, The Company may choose not to renew this policy by delivering or maillng, by first class or
certified mail, wiitten notice to the Named Insured at the address fast known by the Company.
The notice of nonrenewal will state the effective and include a written explanation of the
reason{s) for the nonrenewal. The Company will provide written notice of nonrenewal at least 60
days prior to the expiration of the policy period.

6. In the event notice of nonrenewal is not provided {o the Namaod Insured at least 80 days pror to
the expiration of the policy pericd, the Namad Insured will be entitied to renewal of the policy
under the same terms as in the expiing policy. This paragraph will not apply i the Named
Insured has accepted replacement coverage or has requested or agreed 1o the nonrenewal.

7. If the Company conditions renewal of the policy on different terms or different rates, the
Company will deliver or mail written notice of the different tarms or rates to the Named insured
at feast 30 days before those terms or rates become effective, The Named insured may, within
30 days after receipt of such notice of the changes in the policy, cancel the policy. If the Named
Insured elects to cancel the policy, the premium for the expired portion of the renewat policy wilt

be calculated pro rata.

»

8. If a notice of cancelation or norrenewal doss not state the facls on which the Company's
decision is based, the Company will supply such information within six (6} days after receiptofa

wrillen request by the Named Insured.

9, For the purpose of this policy, notice of canceflation, nonrenewal or renewal with different terms or
rates given to the Named Insured pursuant to this paragraph M. will be deemed 1o be nofice to

ali Insureds hereunder.

All other provisions of this policy remain unchanged.

JPP-NV1 (06/05)
Page 2 Printed in U.S.A.
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ENDORSEMENT #2

This endorsement, effective 12:01 am., 2013-08-14 forms a part of Policy No. -PEG8146532-6- issued fo
Ameri-Dream Realty, LLC by Greenwich Insurance Company.

OPEN HOUSE - PROPERTY DAMAGE COVERAGE ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endersement modifies insurance provided under the following:

REAL ESTATE PROFESSIONALS ERRORS ARD OMISSIONS POLICY

in consideration of the premium charged, it is agreed the policy is amended as follows:

1. Section K], DEFINITIONS, Is amended to include the following:
Open House means an advertised designated fime period (up to 3 hours) where multiples potential buyers have
the opportunily to view the specified property that is listed for sale by the Insured while In the care, custody or
controt of the Insurad.

2. Section V. EXCLUSIONS, paragraph B is deleted in its entirety and replaced with the following:

8, based on or arising out of property damage except that this exclusion will not apply 1o claims arsing out of
lock-box or open house;

3. ltem 4. In the Declarations, Limits of tiabllity is amended to add the following:
Open House Limit of Liability $ _1,000,000
4. Section V., LIMITS OF LIABILITY AND DEDUCTIBLE, is amended to include the following:
Open House Limit of Liability:
The "Open House Limit of Liability” as set forth above is a sub-limit included within, and not in addition to, the

*sach claim® and "Policy Aggregate” limits of fiability and will not be considered as separate o such imits of
liabifity.

Alf ather provisions of this pollcy remain unchanged.

JPP134 {03/08) ® 2008, XL America, Inc. Page 1 of 1
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REALTORS® ERRORS & OMISSIONS CLAIM REPORT

Notice of each and every incident, claim, or suit is to be sent immediately to XI. insurance Company at the address
shown below. Tips and procedures on reporting claims can be found on the enclosed form. Any claims questions can
be answered by contacting the Claim Helpline 1-877-781-3777.

Firm Name: Amen-Dream Resity, LLC

Contact Name: Elsie Pefadas Brown

Address: 4875 W Nevse Dr

City: Las Vegas State: NV Zip: 89103-3787

Phone: © E-mail: &

Policy #: ~ PEG9145932-6 Policy Period: 06/14/2013 - 06/14/2014

Name of Claimant, Date of Occurrence:

Address of Property Involved:

Name of Agent Invelved:

Type of Listing Selling Buyers Dyal
Agent:
Has the suil heen received: Yes No Date of Service:

Specific Nalure of Incident;

Note: Inciude type of demand {verbal or written) for damages thal may result and a copy of all written demands/egal documents if a lawsuil has
been inidatedisarved.

Requested by

Signature: Date:

Malling Address:

Rosanna Marra

Senior Claims Technician

XL Select Professional-Claims
100 Constitution Plaza, 17th Floor
Hartford, CT 058103

877-791-3777 [Phone}
860-548-9668 [Fax]

Email; rosanna.marra@xgroup.com of vincent.catanta@xgroup.com

DEF A0007
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REALTORS® CLAIM REPORT TIPS & PROCEDURES

+ Your policy requires that immediate written notice be given 1o the insurance company as soon as
possible after receiving notiflcation of a claim or potential Incident.

* Please complets the enclosed Claim Report and forward with aif demands, suits or other papers
immediately to the address on the Claim Report. i reporling an “Incident” the following information
should be available but there is no need to include it with your initfal report or Jetter.

« Create a claimsfincident file consisting of the following for use by the claim department and its
representatives:

— Listing Agreement

-~ Sales Confract

~  Glosing Documents

-~ Any correspondence, notes and phone messages related to the incident.

- Copies of any writtenforal side agreements with the claimant or codefendant.

«  All parties involved with the claimiincident should prepare a chronological history of thelr participation
and their understanding of the activities surrounding the claim/incident.

+ Do not discuss the matier with anyone other than representatives of your insurer,

« Do not produce any of your records relative to this incident for inspection without clearance andior
approval from the insurer.

« The insurance company will retain appropriate counsel and will communicate with the named Insured
for all information regarding the clatm/incident.

e —

[f you currently have the Deduclible Reduction Endorsement JPP1 16 on your policy dedarations page, pleasa send
the following documents in order far the endarsement to apply:

+  Acopy of the sefier disclosure form that was signed by the seiler and acknowledged In writing by the buyer
prior to closing,

+  Proof that a home warranty policy was purchased betwean the time the residential property was listed and up
to and including 30 days after closing.

+ Acopy of the accredited written property inspection report thal was performed on the property or 8 walver of
ingpettion in writing from the buyer.

+ A copy of the sales contract that was ufilized.

I XL Group
e PEARL INSURANCE"

Groomyich Insurancs Company
Irefiats Horbor insurance DOMpany
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ENDORSEMENT #3

This endorsement, effective 12:01 am., 06-14-2013 forms a part of Policy No. -PEG3145932-6- issued to
Ameri-Dream Realty, LLC by Greenwich Insurance Company..

DEDUCTIBLE REDUCTION ENDORSEMENT
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ T CAREFULLY.

in consideration of the premium charged, it is hereby agreed Section . INSURING AGREEMENTS, paragraph B,
Defense and Settlemant is defeted in its entirety and replaced with the following:

B. Defonse and Settlement

The Company has the right and duty to defend any claim against the fusured even if allegations of the
clalm are groundless, false or fraudulent. Defense counse! will be designated by the Company, or at the
Company's option, by the insured with the Company’s written congent and subject to the Company's
guidelines, The Company I3 not obligated to pay any damages or claim expenses or {0 defend or to
continue to defend any claim afler the applicable limit of Habllity has been exhausted by payment of
damages.

The Company will not settle any cfalm without the consent of the Named Insured. If the Namad insured
refuses to consent 1o a setilement within the policy's appiicable limit of fability that is recommended by the
Company and acceptable to the claimant, then the Company’s limit of liability for such claim will be the
amount of damages for which the elaim could have been setiled plus ali the claims expenses incurred up
to the time the Company made its recommendation.

It Is further agreed that Section V. LINITS OF LIABILITY AND DEDUCTIBLE, paragraph E. Deductible is deleted
in s entirety and replaced with the following:

£. Deductible

The deductible amount shown In item 5. In the Declarations is the Insured’s obligation for each claim and
applies to the payment of damages and claim expenses. The deductible will be paid by the Named
Insured. The limits of liabilily set forth in the Declarations are In addition to and in excess of the
deductible.

The Insured’s ohligation to pay the deductible amount stated in Section 5 in the Declarations will be reduced
by §6% but ot fo exceed a maximum of $5,000 for each claim

1) provided afl of the foliowing condifions are satisfied and evidence of such is provided to us when notice
of claim is received:

a) a seller disclosure form was signed by the seffer and acknowledged in writing by the buyer
prior to closing;

b) a home wamanty policy was purchased between the time the residential property was listed
and up to and including 30 days after closing;

¢} an accredited written properly inspection report was performed on the property or waived in
writing by the buyer;

d} a state or local board-approved standard sales contract was utilized

JPP1186 (03/07) Printed in U.S.A
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2y ¥ a clalm is resolved or concluded with the consent and knowledge of the Named Insured and the
Company, within 1 year following the date that the claim is reported in writing to the Company the
deductible amount stated in item 5. in the Declarations wil be reduced by 50%, but not to exceed a

rmaximum of $5,000 for each claim.
If both E, 1 and 2 above apply, only one reduction applies.

All other provisions of this policy remain unchanged.

JPP1186 (03/07) Printed in U.8.A
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ENDORSEMENT # 4

This endorsement, effective 12:01 a.m., 08-14-2013 forms a part of Policy No. -PEGS145832-6- issued to
Ameri-Dream Reaily, LLC by Greenwich Insurance Company.

ADDITIONAL NAMED INSURED ENDORSEMENT

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:
REAL ESTATE PROFESSIONALS ERRORS AND OMISSIONS POLICY

in consideration of the premium charged it is agreed that item 1. in the Declarations is amended to include
the foliowing:

Ameribream R dba Amen Real

AmerDream Realty, Inc. dba Century 21 AmeriDream Realty

iy, LLC dba ury 21 etbDream i

All other provisions of this policy remain unchanged.

JPP101 (05/05) Printed in ULS.A
tinted in LLS.A.

DEF A0011



Case 2:16-cv-00060-JAD-GWF Document 16-1 Filed 12/27/16 Page 12 of 27

2L INSURANCE Greenwich Insurance Company

Membars of the Xi. America Companies

REAL ESTATE PROFESSIONAL ERRORS
AND OMISSIONS POLICY

ROTICE: THIS IS A CLAIMS MADE POLICY. THIS POLICY APPLIES ONLY TO THOSE CLAIMS THAT ARE
FIRST MADE AGAINST THE INSURED DURING THE POLICY PERIOD. THE CLAIM MUST BE REFORTED IN
WRITING TO THE COMPANY DURING THE POLICY PERIOD OR WITHIN 60 DAYS AFTER THE END OF THE
POLICY PERIOD SHOWN IN THE DECLARATIONS UNLESS AN EXTENDED REPORTING PERIOD APPLIES.
PLEASE REVIEW THIS POLICY CAREFULLY.

Words and phrases that appear in bold print have special meanings that are defined in Section iil., DEFINITIONS.
1. INSURING AGREEMENTS
A. Coverage

The Company will pay on behalf of the Insured all sums in excess of the deductible that the Insured
becomes legally obligated to pay as damages and clalms expenses by reason of an act or omission
inctuding personal injury in the performance of real estate services by the Insurad, provided that:

1. the claim arising out of the act or omission must first be made against the insured during the policy
pariod or any applicable extended reporting period;

2, the claim must be reported in writing to the Company during the policy period or within 60 days after
the end of the policy perod unless an extended reporting period applies;

3. such act or omission was committed on or subsequent to the retroactive date specified in the
Declarations; and

4. prior to the inception date of this policy, no Insured had a basis to believe that such act or omission,
or any related act or omission, might reasonably be expected fo be the basis of a claim.

Except as provided in Saction V.ID., below, claim expenses are in addition to the tmit of fiability.
B. Defsnse and Settlement

Subject to the terms, conditions and exclusions in this policy, the Company has the right and duty to
defend any clalm against the Insured even if allegations of the claim are groundless, false or fraudulent.
Defense counsel will be designated by the Company, or at the Company’s option, by the Insurad with the
Company’s written consent and subjact to the Company's guidelines. The Company is not obligated to
pay any damages or claim expenses or {o defend or {o continue to defend any clalm after the applicable
limit of liability has been exhausted by payment of damages.

The Company will not settle any claim without the consent of the Named insurad, If the Named Insured
refuses to consent to a setiement within the policy’s applicable limit of liability that is recommended by the
Company and acceplable to the claimant, then the Company's limit of liability for such claim will be the
amount of damages for which the clalm could have been settied plus afl the claims expenses incurred up
{o the time the Company made its recommentation.

if a clalm is resolved or concluded with the consent and knowledge of the Named Insured and the
Company, within 1 year following the date that the ¢laim is reported In writing to the Company, the stated
amount in ltem 5. of the Declarations will be reduced by 50%, but not to exceed a maximum of $5,000 per
policy perlod for all such claims resolved or concluded,

JPP PF (04/11)
& 2011 X.L. Insurance America, Inc. Al Rights Reseived.
May nof be copled without permission.
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C. Territory
This policy applies to an act or omission taking place anywhere in the world.

This policy shall not apply to any risk which would be in violation of the laws of the United States including,
but not limited to, U.S. economic or trade sanction laws or export control laws administered by the U.S,
Treasury, State, and Commerce Department.

D. Coverage Extensions
1. Fair Housing Discrimination
Fair Housing Discrimination Coverage Extension is subject to the deductible,

Subject to all other tenms and conditions of this policy, this policy applies to damages and claim
expenses by reason of a civil lawsuit arising out of fair housing discrimination. However, 4
separate aggregate “falr housing discrimination Limit of Uability" a3 set forth in Section V.C will
apply to all damages znd claim expenses.

2, Lock-box
Lock-box Coverage Extension is not subject to the deductible,

Subject to all other terms and conditions of this policy, this policy applies to claims arising out of use
of 2 fock-box,

. SUPPLEMENTARY PAYMENTS
Supplementary payments are not subject to the deductible and are in addition 1o the limits of liability.
A, Reimbursement of Expenses

The Company will reimburse the Insurad up to $750.00 a day, subject to a maximum of $50,000.00 per
policy paviod, for the Insured's actual loss of eamings for attendance, at the Company’s request, at a
trial, hearing or arbifration involving a claim against the tnsured. The maximum amount payable per
claim, regardless of the number of trials, hearings, mediations or arbitrations proceedings or number of
insureds shall be $10,000.00.

B, Disciplinary Proceadings

The Company will reimburse the Insured up to $15,000.00 per disciplinary proceeding, subject tc a
maximum of $30,000.00 per policy pericd, for reasonable attorneys' fees and other necessary costs,
expenses or fees resulting from the investigation or defense of a proceeding before a real estate licensing
board as a result of an act or emission in the performance of real estate services by the Insured during
the policy peried. :

C. Public Relations Advisory Services

The Company will reimburse the insured up to §15,000.00 per public reistions event, subject 1o a
maximum of $50,000.00 per pollcy period, for reasonable public relations expensoes incurred by the
Namaed Insured for advisory services provided by a public relations firm fo the Named insured as a resuit
of a public relations event which occurs during the policy period.
JPP PF (04114} Page 2
© 2011 X.L. Insurance America, Inc. All Rights Reserved,
May not be copled without permission.
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D. Subpoena Assistance

The Company will reimburse the Insurad expenses Incurred in responding to @ subpoena that the Insured
first receives and reports in writing to the Company during the policy period resulting from the
pedormance of real sstate services by the Insured. The Company will reimburse up to $36,000.00 in
expenses per subpoena. All subpoenas arising ouf of related claims shall constitute a single subpoena for
the purposes of this section.

E. First Party Cyber Liability Coverage

The Company will reimburse the Named Insured up to $25,000.00 per policy period for the cost of hiring
& third-party consultant or adviser approved by the Gompany, including client notification costs, to mitigate
the potential for claims arising from any securily breach which results in the loss or theft of confidential
client information.

Coverage shall be extess of and provide the same terms and conditions as all valid and collectible
first-paity cyber liability coverage provided to the Insured under any specific policy, Business Owners Palicy
or similar property coverage.

F. Not-for-Profit Directors Coverage

The Company will reimburse the ownerlbroker of the Named Insured up te $15,000.00 per clalm or
$30,000.00 per policy period for damages or claims expenses arising out of the ownerfbroker's
activities as a Director or Officer of 28 Notfor-Profit Organization, provided that such activities have been
previously disclosed to the Company in writing and accepted by the Company.

Coverage shall be excess of all valid and collectible Directors’ and Officers’ Liabllity Insurance, which has
been issued to the Not-for-Profit Organization,

. DEFINITIONS

Badily Injury means physical injury, sickness, or disease sustained by any person inciuding death resulting
from any of these at any time. Bodily injury also means mental lilness, mental anguish, emotional disiress, pain
or suffering, ur shock sustained by that person whether or not resulting from physical injury, sickness, disease
or death of any person,

Claim means a demand {or money or services naming the Insured by reason of an act or omission in the
performance of real estate services. A claim also includes the service of suit or the institution of an arbitration
procesding against the Insured,

Claim expenses means:

1. fees charged by attorneys designated by the Company or desighated by the Insured with the Company's
prior written consent; and

2. 2l other reasonable and necessary fees, costs and expenses resulting from the investigation, adjusiment,
negotiation, arbitration, mediation, defense or appeal of a claim, if incurred by the Company or by the
insured with the Company's prior written consent; and

3. premiums on appeal bonds, attachment bonds or similar bonds, however, the Company is not obligated to
apply for or fumish any stch bond.

JPP PF {04/11) Page 3
®& 2011 X.L. Insurance America, Inc. All Rights Reserved.
May not be copled without permission.
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Claim expenses do not include fees, costs or expenses of employees or officers of the Company, salaries,
commissions, loss of eamings or other remuneration by or to any Insured.

Company means the insurance company named In the Declarations,

GConstruction manager means a person providing the following services in connection with the canstruction,
reconstruction and renovation of real property:

1. management of facility construction, recenstruction and renovation plans;
2. development and rnanagement of construction, reconstruction and renpvation contracts and subcontracts;

3. development of loss conlral and risk management plans in conpection with the construction, reconstruction
or renovation.

Damages mean any compensatory sum which the Insured is legally obligated to pay as a resulf of an act or
omission including a judgment, award or settlement. Damages do not include;

1. fines, sanctions or penaitles;

2. punitive, exemplary, or treble damages, unfess coverage for such damages is permissible under the
applicable siate law,

3. the return, reduction, or restitution of fees, commissions, expenses or cosis for real sstate services
performed or to be performed by the Insured;

4. injunctive or declaratory relief,

Extended reporting pariod means the peried of time after the end of the policy pariod for reporting ¢laims to
the Company in writing that are made against the Insured during the extended reporting period by reason of
an act or omission which was commitied prior to the end of the pollcy perlod and on or subsequent to the
retroactive date, and is otherwise covered by this policy.

Fair housing discrimination means alieged violations of Title Vil of the Civil Rights Act of 1868 or the Fair
Housing Amendment Act of 1988 and any similar federal, state or local ordinance.

Fungl means any type or form of fungus, including mold or mildew and any mycotoxins, spores, scents or
byproducts produced or released by fungk.

Guaranteed sale listing contract means a wrilten agreement between the Named Insured and the seller of a
propery in which the Mamed Insured agrees to purchase the property if ¥ is not sold under the listing
agreement within the Sme period specified in the agreement.

insured means:

1. the Named Insured;

2. any present or former partner, member, officer, director or employee for real estate services performed on
behalf of the Named Insured,;

JPP PF {04111} Page 4
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3. any present or former independent contractor and their employees for real estate sarvices performed on
behalf of the Named insured, but only if, prior to the date a clalm is made, the Named Insured had
agreed fo provide insurance for the independent contractor's real estate services;

4. the estate, heirs, executors, administrators, assigns and legal representatives of an Insured in the event of
such Insured's death, incapacity, Insolvency or bankruptey, but only for liability arising out of real estate
services performed by or on behalf of the Named Insured prior to such Insured's death, incapacity,
insoivensy or bankrupicy; or

5. any real estate franchise corporation of which the Named Insured is a franchisee, but only as respects the
real estate franchise corporation’s liabllity for acts or omissions committed by an Insured on behalf of the
Named insured.

6. the lawiul spouse or qualifying domestic pariner of any present or former pariner, member, officer, director,
employee, o independent contractor, but only for liahility arising out of real estate sarvices actually or
allegedly performed by such present or former pariner, member, officer, director, employee, or
independent contracter on behalf of the Named Insured. The Company will have no obligation to pay
damages or claim expenses for any claim arising from any act or service actually or allegedly provided by
the spouse or domestic partnar of any individual to whom this policy otherwise provides coverage.

Lock-box means a keyless entry system or similar device on properly that the Insured has shown or listed for
sale while the property i in the care, custody or control of the Insured,

Named Insured means the persons or entities specified in ltem 1. In the Declarations.

Not-for-Profit Organization means an entity which qualifies as a nonprofit organization under Section
S501(e)(3), {c){4), {c){B) or {c){7) of the Intemal Revenue Code of 1886, Including amendments thereto, As used
herein, Not-for-Profit Organization shall not include ithe Named Insured or any client of the Named Insured.
Ownet/Broker means any natural person who has an ownership interest in the Named Insured,

Personal injury means Injury other than bodily Injury, arising out of one or more of the follawing offenses by
reason of an act or omission by an insured in the performance of real estate services:

1. false arrest, detention, or imprisonment;

2. malicious proseculion;

3. wrongful sviction from, wrongful entry into, or invasion of the right of private occupancy of a room, dwelling
or premises that a person occupies, where an Insured undertakes such action by or on behalf of its owner,
landlord or lessor; or

4 a. oral or wiitten publication, in any manner, of materiat that slanders or libels a persen or organization or
disparages a person's or organization’s goods, products or services; or

b. oral or written publication, in any manner, of material that violates a person's right of privacy; except oral
or written publication In any manner which arises out of adverfising, broadcasting or telecasting
activittes conducted by or behalf of any Insured.

Palicy period means the period of time from the effective date shown in ltem 3. in the Declarations to the
earfiest date of termination, expiration or canceliation of this policy.

JPP PF (04/11) Page 5
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Poltutants mean any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and waste. Waste includes materiais to be recycled, recondifioned or
reclaimed.

Properly damage means:

1. physical injury to tangible property, including all resulting loss of use of that property; or

2. loss of use or theft of tangible properiy that is not physically injured.

Property Manager means a person providing the following services in connection with the management of
commerciai or residential property:

1. development and implementation of management plans and budget,

2, oversight of physical maintenance of properly;

3. sollcitation, evaluation and securing of tenants and management of {enant relations, collection aof rent and
processing evicfions;

4, development, implementation and managemant of loss control and risk management plans for real
propsenty,

5. development, implementation and management of contracts and subcontract (excluding property and
liability insurance contracts) necessary to the daily functiening of the property; or

6. personnel administration and record keeping In connection with a managed property.
Property manager does not include a construction manager,

Property syndication means the formation of, or engagement in, a general or limited parinership, joint
venture, unincorporated assoclation or simifar organization for the purpose of investment or gain from an
interest in real property, including but not imited to a sale, exchange, trade or development of such real
property, on behalf of others,

Public Relations Event means:;

1. departure, incapacitation, lliness or death of any partner, member, officer, director, or sole praprietor-
owner of the Named Insured.

2. dissohstion of the Named Insured,

3. violent act, kidnapping, sexual assaulf, criminal firearm use, or workplace accident resulting in negative
local or national media coverage of the Namad Insured.

Public Relations Expenses means reasonable fees and expenses incurred by the Named Insured for
advisory services provided by a public relations fim to the Named Insured for up {0 60 days following a Public
Relations Event.

Real estate investment trusts means any trust, corporation, association or entity designed or used to permit
investment in inlerests in real properly, under which such interests are held and martaged for the beneflclal

JPP PF (04/11) Page 6
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owners of the trust or other entity, whether or not it qualifies for treatment as a real estate investment frust
pursuant to 26 U.8.C, 856, 857 or 858 or any other provision of the United States Internal Revenue Code.

Real gstate services means those professional services performed for others in the Insured's capacity as &
real estate agent, real estate broker, leasing agent, property manager, real estate auctioneer, real estate
appraiser, 7eal estate consultant or counselor, short term escrow agent, referral agent, notary public, of
mamber of a real estate accreditation, standards review or similar real estate board or committee. Real estate
services shall also include real estate services perfarmed for others by an Insured on or via the Insured's
Internet, e-mafl, telecommunication or simifar system,

Referral agent means a real estate agent whose services are limlted to referring clients to an Insured for the
putposes of commencing a real estate transaction, and do not inciude active solicitation or engagement in the
sale of property.

Related clalins mean alt clalms arising out of a single act or omission or arising out of refated acts or
omissions in the performance of real estate services.

Residential Property means a one to four family dwetling in which the Insured or others reside.

Retroactive date means the date, shown in ltem 7. in the Declarations, on or after which an act or omission
must have been committed for coverage under this policy to apply.

Short term ascrow agent means an Insured performing the following services;
Receiving or holding funds in, or distributing funds from, an escrow or trust account when al such funds are
received in the form of United States cumency, certified or guaranteed check, or money order, held
separately from the lnsured’s funds and where such funds are to be fully distributed within 12 months from
the date received.

IV. EXCLUSIONS
The Company wilf not defend or pay any claim:
A. based on or arising out of bodily injury;

B. based on or arising out of property damage except that this ex¢lusion will not apply to claims arising cut of
lock-box;

C. based on or arising out of any dishonest, intentionally wrongfil, fraudulent, criminal or malicious act or
omission by the Insured; The Company will provide the Insured with a defense of such claim and pay
claim expenses for any such suit which is brought alleging such dishonest, intentionally wrongful,
fraudulent, criminal or malicious act or omission as a single allegation in a multiple alfegation suit, provided
any one allegation is covered under this policy. Criminal proceedings are not covered under this policy
regardiess of the allegations made against the Insured;

D. based on or arising out of:

1. the conversion, commingling, defalcation, misappropriation or improper use of funds or other property;

2. the gaining of any personat profit or advantage to which the Insured is not legally entitled; or

JPP PF (04/11) Fage 7
@ 2011 X.L. Insurance America, Inc. All Rights Reserved.
May not be copled without permission.

DEF A0018



Case 2:16-cv-00060-JAD-GWF Document 16-1 Filed 12/27/16 Page 19 of 27

3. the inahility or failure to pay, collect or safeguard funds held for others, unless the Insured is acting in
the capucily of 2 short term escrow agent.

E. based on or arising out of:

F.

H.

1. any promises, warranties, or guarantees made by an Insured as to the fulure value or future income of
any property, or

2. the valuation or performance of a business in conjunction with any property that Is sold.
based on or arising out of:
1. nuclear reaction, contamination or radiation, including but not Bmited to radon, regardiess of cause;

2. the actual, alleged or threatenad emission, discharge, dispersal, seepage, release or escape of
poliutants whether suddenly or over a period of time; or any injury, damage, payments, costs or
expense incurred as a result of any testing for, monitoring, removal, containment, treatment,
detoxification, neutralization or cleanup of pollutants;

3. lead, whether or not the lead was at any time: aitbome as a particle; contalned in or formed a part of 2
product, structure or other real or parsonal property; ingested or inhaled or transmitted In any fashion;
or found in any form whatsoever; or

4, asbestos, whether or not the asbestos was at any time: airbome as a fiber, parlicle or dust; contained
in or formed a part of a product, structure or other real or personal properly; camied on clothing;
ingested or inhaled or transmitled in any fashion; or found In any form whatsoever,

unfess and only to the extent that, the claim resulls from the Insured's fallure to disclose the
existence of pollutants, ashestos, lead, or radon.

based on or arising out of the aclual, alleged or threatened inhafation of, ingestion of, contact with,
exposure to, existence of, or presence of, any fungi or bacteria on or within a building or structure,
Including its contents, regardless of whether any other cause, event, material or product contributed
concurently or in any sequence to the injury or damage; or any loss cost or expenses arising out of the
abating, testing for, monitoring, cleaming up, removing, coniaining, trealing, detoxifying, neutralizing,
remedialing or disposing of, or in any way responding to, or assessing the effects of, fungi or bacteria, by
an insured or by any aother person or enlity,

based on or arising out of discrimination, humiiiation, harassment, or misconduct. This exclusion will not
apply to fair housing discrimination;

by or on behalf of any Insured agaist any other Insured;
based on or arising out of property syndication or real estate Investment trusts;

based on or atising out of the purchase of property by, or the sale, leasing, appraisal, or property
management of properly developed, constructed or owned by:

4. any insured;

2. any entity in which any Insured had a financial interest or a contemplated financial interest;

JPP PF (04/11) Page 8
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3. any entity which had a financlal interest or a contemplated financlat interest in the Named Insured; or
4, any entity which was under the same financiat control as the Named Insured.
This exclusion will not apply to any claim based on or arising out of:

i. the sale or leasing of real property that the insured did not construct or develop and in which the
combined ownership interest of all Insureds was less than 20% at ihe time of sale or [ease;

. the sale of residential property by an insured who is the owner of such residential property and
all of the following conditions are met in connection with such sale:

4. a seller disclosure form was signed by the Insured and acknowledged in writing by the buyer
prior 1o closing;

b. an accredited writen home inspeclion report was issued or waived In writing by the buyer; and
¢. astate or local board-approved standard sales contract was utilized;

iil. the aale, fsting or management of the Named Insured's residential proparty by another Insured
who is not the owner of such residential property;

lv. the sale of real property owned by an Insured ¥ the property was acquired by an Insured under a
written guaranteed sale listing contract, and the title is held by an Insurad for 12 months or less
and the property was listed for sale continuously by an Insurad from the date of acquisition fo the date
of resale; or

v. the management of properly in which an insured's or all Insureds’ controliing, legal or beneficial
interest at the time property management services were performed Is less than §0%.

L. based on, arising out of, or related to actual or alleged misappropriation of ideas, information or materials;
imptaper gaining or misuse of copyrights or trademarks; improper gaining or misuse of confidentiat or
proprietary Information, materials or trade secrets; interference with actual or prospective business
retationships, contracts or contractual relationships or unfair competition,

M. based on or arising out of any anti-trust law violation or any agreement or conspiracy to restrain trade;

N. based on or arising out of:

1. any advice or recommendations, including the failure to provide advice or recommendations,
concerning the purchase of, or need for, any type of insurance, or
2. The failure to purchase or maintain any type of insurance.

0. based on or arising out of Hability of others assumed by the Insured under any contract or agreement
unless, and only to the extent that, such Hability would have attached to the insured even in the absence of
such contract or agresment.

P. based on or arising out of any actual or alieged violation of;

1. the Employee Retirement Income Security Act of 1974;
2. the Securities Act of 1933;
JPP PF (04/11) Page 8
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3. the Securities Exchange Act of 1934; or
4. any state Biue Sky or Securities law,

or any rules, regulations or amendments isstied in relation fo such acts, or similar state or federal stafutes
or reguiations, Including any claim based upon comman law principles of liabiiity.

Q. based on or arising out of any activity refating to:
1. Right-of-Way Appraisal; or

2. Proposed Construction/tand Development appraisal or Vacant Land appraisal, unless the Proposed
Consiruction/Land Development appraisal or Vacent Land appraisal is solely intended for private
residential proparty use.

V, LIMITS OF LIABILITY AND DEDUCTIBLE
A. Limit of LiabHity - Each clalm

Subject to paragraph B. below, the Company's limit of liability for damages for each claim will not exceed
the amount stated in item 4.A. in the Dedlarations for "Each claim.”

B. Limit of Liabitity - Policy Aggregate

The Company’s timit of abllity for damages for ali claims will not exceed the aggregate amount stated in
ltem 4.A. in the Declarations as the "Policy Aggregate.”

C. Fair Housing Discrimination Limit of Liability

The “fair housing discrimination limit of fiability” is an aggregate limit of liabiiity that is included within,
and is not in addition to, the “Policy Aggregate” limit of liability. The falr housing discrimination Imit of
tiability" will not exceed the aggregate amount siated in lem 4.8, In the Declarations. Clainm expenses are
within and will reduce the “fair housing discrimination limit of liability."

B, Deductible

The deductibie amount shown in itam 8. in the Declarations is the insured’s obligation for each clalm and
applies to the payment of damages and claim expenses. The deductible will be paid by the Named
Insured. The {imits of fiability set forth in the Declarations are in addifion 1o and in excess of the
deductible,

E. Multiple Insureds, Claims and Claimants

The limits of Hability shown in the Declarations is the maximum amount the Company wilt pay under this
policy for damages regardiess of the number of Insureds, claims made or claimants, Related claims
made against the Insured and reported in writing to the Company under this policy or under any renewal
of this policy will be considered a single claim first made and reporied to the Company during the policy
period in which the earilest of the related claims was first made and reported in writing to the Company.

Vi. CONDITIONS

A, Named Insured Sole Agent

JPP PF (04/11) Page 10
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The Named Insured will be the sofe agent and will act on behalf of all Insureds for the purpose of giving
or receiving any notices, any amendments to or cancellation of this policy, for the completing of any
applications and the making of any statements, representations and warranties, for the payment of any
premium and the receipt of any return premium that may becorne due under this policy, for the payment of
the deductible and the exercising or declining lo exercise any right under this poliey including the purchase
of an extended reporiing period.

B. insured's Duties In the Event of a Claim or Potential Claim

1. In the event of a claiin, the Insured must notify the Company in witing as soon as possible during
the policy period, or any applicable extended reporting period, or within 60 days after the end of
the policy period. Notice should be sent to the Company or to its authorized representative at the
address stated in ltem 8. in the Declarations.

2. if, during the pollcy period, the Insured becomes aware of any act or omission that may reasonably
be expected to be the basis of a claim and if the Insured, during the policy petiod, provides the
Company with written notice containing:

a, the specific act or omission;
b. the dates and persons involved;
¢. the identity of anticipated or possible claimants;
d. the circumstances by which the Insured first becaime aware of the possible claim; and
e. potential damages or injury,
then any claim that [s subseduently made against the Insured arising out of such aet or omission wiil
be deemed to have been made on the date such written notice was received by the Company. Netice
should be sent to the Company or to iis authorized representative at the address stated in item 8. in
the Declarations. The Gompany will provide pre-claims assistance with a potential claim if the
Insured complies with the notification provision stated herein.

C. Assistance and Cooperation

1. the insured will cooperate with the Company and upon the Company's request, altend hearings,
depositions and trials and assist in effecling seflements, securing and giving evidence, obtaining the
aftendance of witnesses and in the conduct of sults and proceedings in connection with a claim,

2. the Insured will assist in the enforcement of any right of contribution or indemnity against any person
or organization who or which may be flable to any Insured in connection with a claim.

3. the insured will not, except at the Insured’s own cost, voluntarly make any payment, assume or
admit any Hability or incur any expense without the written consent of the Company.

D. innocent Insureds

if coverage of this policy would not apply because of Exclusion C. or because of noncompliance with
Condition B., such Exclusion or Condition will not apply to any tnsured who did not commit, participate in,

JPP PF (04/11) Page 11
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or have knowledge of any of the acts described In Excluslon C. and whose conduct did not violate
Condition B,

E. Action Against the Company

1. No aclion may be brought agalnst the Company concerning this policy untess, as a condition
precedent to such action, the Insured has fully complied with all the terms of this policy, and the
amount of the Insured's obligation to pay has been decided.

2. Such amount can he decided either by final judgment against the insured after actual trigl, or by
written agreement among the Insured, the Company, and the claimant. Such action must be brought
against the Company in 2 years, or during any applicable statute of limitations for bringing of such
action, whichever is longer.

3, No person or entity has any right under this policy to include the Company in any aclion against the
Insurad {o determine the Insured’s fiability, nor will the Company be brought into such action by the
Insured or the Insured’s representative,

F. Changes
Nofice to any agent of the Company’s or knowledge possessed by any other person will not effect 2
waiver or ¢hange in any part of this policy, and will not prevent or preclude the Company from asserting
any right or provisions of this policy. None of the provisions of this policy will be waived, changed or
muodified excent by written endorsement issued by the Company to form a part of this policy.

G. Assignment

The interest of the Insured under this policy may not be assigned without the Company's express wriften
consent,

T

Bankruptcy or Insolvency

Bankruptey or inscivency of the Insured or of the Insured's estate will not refieve the Company of any of
s obligations under this policy.

™

Acquisitions and Mergers, and Other Material Changes

in the event of any merger, acquisition, or change in a franchise relationship, involving the Named
Instred, or other material changes In the Namaed Insured’s operations, there will he no coverage undar
this policy for any merger, acquisition, or material change uniil the change has been accepted in wiiting by
the Company ant the appropriate premium has been determined by the Company. Premium will be
calculated in acpordance with the Company's rules, rates, rating plans, premiums, and minimum
premiums applicable to the insurance afforded herein.

J. Entire Contract and Application

By acceptance of this policy, the Insured warrants that the statements in the application are
representations of the Insured and are deemed material to the underwriting and acceptance of coverage
by the Company, This policy is issued in refiance on the accuracy of such representations. Any malerlal
misrepresentation or concealment by the Insured or the Insured's agent will render this palicy null and
vaid and will relieve the Company from all {{abliity herein.
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K. Other Insurance

This policy is excess over any other valid and collectible insurance, selfinsurance or indemnification
agreement available to the Insured, whether such other insurance, self-insurance or indemnification
agreement s stated to be primary, contribudory, excess, contingent or otherwise.

L. Examination of Books and Records

The Company may exarmine and audit the Insured's hooks and records as they refate to this policy at any
time during the policy period and up fo 3 years afterward.

M. Gancellation

This policy may be cancelled by the Namad Insured by giving the Company prior written notice stating
when such cancellation will be effective. If the Named Insured cancels, eamed premium will be calculated
on & short rate basis.

This poficy may be cancelled by the Company by sending written notice to the Named Insured at the
address last known o the Company. The Company will provide written notice at least 60 days before
canceliation Is 1o be effective except for nonpayment of premium in which case the Company will provide
10 days nofice prior to canceliation. The premium will be computed on a pro rata basis,

Notice of cancellation will state the effective date and reason for cancelation. The policy period wilt end on
that dale. }f notice is mailed, proof of mailing will be sufficient notice,

N. Subrogation

in the event of any payment under this policy, the Company will be subrogated in the amount of such
payment to all of the Insured's rights of recovery against any persen or organization. The insured will
exectfe and deliver instruments and papers and do whatever else Is necessary to secure such rights. The
Insured will do nothing to prejudice such rights.

Q. Liberalization

If during the policy pertod, the Company makes any modifications in the form of this policy that are
intended to pertain to all insureds that have such forms as part of their policy, and by which the insurance
afforded could be expanded by endorsement of replacement of form without increase premium charge, then
such expanded insurance applies to the Insured as of the date the revision is permitted for use by the

relevant depariment of insurance.
Vil. EXTENDED REPORTING PERIOD
A. Optional Extended Reporting Period

1. If this policy is terminated for any reason other than fraud, material misrepresentation or nonpayment
of premium, the Named Insured may purchase an extendsd reporting perlod.

2, To exercise this right, the Named insured must provide written notice to the Company within 60 days
of the termination requesting the purchase of an extended reporting pericd and pay the premium
due to the Company. The premium for the extended reporting period will be developed in
accordance with the rules, rates, and rating plans then in effect for the Company.
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3. The sxtendsd reporting period will be for a pericd of 1, 2, or 3 years or az otherwise required by the
regulatory guidelines goveming this type of insurance in the Named insured's state.

4, The fimit of liability applicable to the extended reporting pericd will ba the limit of llability remaining
under the terminated policy or as otherwise required by the reqgulatory guidelines goveming this type
of insurance in the Named Insured’s state.

5. The extended reporting period will not apply to any pending claim or proceedings; any paid claim;
any real esfate services performed after the effective date of the extendsd reporting period; or
claims that are covered under any other insurance available to the Insured, or that would be covered
bust for the exhaustion of the limits,

B. Retirement Extended Reporting Period

1. If, during the policy period, the ownerfbroker of the Namsd Insured stated in item 1. of the
Declarations permanently retires from the practice of real estate services for reasons not related to
suspension or revocation of the owner/broker's professional license, or Death or Disability as
described in Section €. below, and the Named Insured ceases operations the Company will provide
a refirement extended reporting pefiod as set forth below.

2. The retirement extended reporting period will start with the date of the owneribroker’s retirement
and ends when one of the following ocours:

a.The ownerfbroker resumes the practice of real estate services; the ownerfbroker may be eligible
{o purchase, at the Company’s option, a policy from the Company to reinstate full prior acts
coverage,

b. Any Insurance is issued which replaces, in whole or in part, the coverage afforded by the
refirement extended reporting period;

c. The limits of Hability have been exhausted; or
d. Three (3) years have elapsed from the date of the owner/broker's refirement.

3. The additional premium for this option shall be waived if the ownerfbroker has been continuously
insured by the Company under a reel eslate ermors and omissions professional liabflity insurance
policy for at least four {4) conseculive years

4. The Company will issue a retirement extanded reporting pariod endorsement only if:
a.The owner/broker requests the endorsement no more than sixty (80} days after the date of the

owner/broker's retirernent, or sixty (60) days after the end of the policy period, whichever is
earfier. Such requast must include written notification of reirement;

b. The awner/broker has paid alf premiums and deductibles due for this policy at the time the
ownerlbroker requests a refirement sxtended reporting period endorsement; and

c.The owner/broker pays when dug the additional premium for the endorsement.
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5. The limit of ligbifity applicable to the extended reporting period will be the imit of liability remaining
under the terminated policy or as otherwise required by the regulatory guidelines goveming this type
of insurance in the Named Insured's state.

§, The extended reporting perlod will not apply to any pending claim or proceedings; any paid claim;
any real estate services performed after the effective date of the extended reporting perfod; or
claims that are covered under any other insurance available to the Insured, or that would be covered
but for the exhaustion of the limits.

€. Death or Disability Extendad Reporting Period

1. If, during the policy period, the ownas/broker of the Named Insured stated in ltem 1. of the
Declarations dies or become totally and permanently dissbled and the Named Insured ceases
operations, the Company will offer a Death or Disability sxtended reporting period at no charge.
Totally and permanently disabled means that the ownerfbroker is completely incapable of
rendering real estate services, and such disability:

a.Has existed for not less than ninety (30} consecutive days; and
b.ls expected to be continuous, tetal, and permanent.

2. The death or disability extended reporting period will start on the date the owneribroker dies or
becomes totally and permanently disabled, and will end when one of the following occurs:

#. The executor or administrator of the owner/broker's estate has been discharged;
b. The total and perranent disability ends, whether or not the owner/broker resumes practice;

¢.Any Insurance Is issued which replaces, in whole or in part, the coverage afforded by the death or
disability extended reporting period endorsement;

d.The limits of liability have been exhausted; or
e. Three (3} years have elapsed from the date of the ownerfbroker's death or total and permanent
disabifity.

3. The Company will issue a death or disabllity extended reporting period endorsement only if the
owner/broker or the ownerfbroker's representative request it no more than ninety (90} days after
the date of the owner/broker's death or total permanent disability, or ninety (90} days after the end of
tha policy period, whichever is later. Such request must include:

a.A copy of the certified death certificate; or

b, Wrilten proof, cerlified by the owner/braker's attending physician, of total permanent disabitity
including the date it oceurred.

4. The imit of liability applicable to the extended reporting period wili be the fimit of iability remaining
tmnder the terminated policy or as otherwise required by the regulatory guidelines governing this type
of insurance in the Named Insured's state.
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5. The extended reporting period will not apply to any pending claimy or proceedings; any paid claim;
any real estate services performed afler the effective date of the extended reporting period; or
claims that are covered under any other insurance avsilable to the Insurad, or that would be covered
but for the exhaustion of the limits.
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Exhibit “B”
Peledas-Brown Adversary Complaint
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In re: ) CASENO.: 15-10110-LED
)
AMEREDREAM REALTY, LLC, ) Chapter 7
h]
Debtor, )
)
VICTORIA NELSON, In Her Capacity As The g
Chapter 7 Trustee Of AMERI-DREAM ) ADVERSARY PROCEEDING NO.
REALTY, LLC, ;
Plaintiff, )
)
V5. ;
)
ELSIE PELADAS-BROWN, )
, )
Defendant. )
}
OMPLAINT
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Samuel A. Schwartz, Esq.

MNevada Bar No. 10985

Bryan A. Lindsey, Esq.

Nevada Bar No. 10662

Schwartz Flansburg PLLC

6623 Las Vegas Blvd. South, Suite 300

Las Vegas, Nevada 89119

Telephone: (702) 385-5544

Facsimile: (702) 385-2741

Proposed Attorneys for the Chapter 7 Trustee, Victoria L. Nelson

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

The Chapter 7 Trustee, Victoria L. Nelson (the “Trustee’), by and through her
attorneys, Schwartz Flansburg PLLC, sues Elsie Peladas-Brown (the *Defendant™) for breach

of fiduciary duty, commen law misrepresentation, and negligent misrepresentation and states:
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JURISDICTION, PARTIES AND VENUE

1. In 2014, the Defendant was a member, manager and property manager of Ameri-
Dream Resity, LLC (the “Company™), a real estate sales and property management company,
which was based in Las Vegas, Nevada, prior to filing for relief under Chapter 7 of the United
States Bankrupicy Code. The Company was family owned and operated prior to its collapse.
The Defendant was a member and manager for all timee periods that are the subject of this
lawsuit.

2. The Company is a resident of the State of Nevada and conducted significant
business activities in the District of Nevada. The Defendant is believed to be a resident of the
State of Nevada, but upon information and belief, fled to Philippines.

3. The Plaintiff is the Couit-appointed Trustee over the Company in Case No. 15-
10110-LED, United States Bankruptcy Court, for the District of Nevada {the “Action™).

4. This Coutt has supplemental jurisdiction over all claims in this case because they
are asserted in connection with the Trustee’s duties to recover assets on behalf of the estate, and
because the allegations in this lawsuit share a common nexus of facts with those in the Action.

5. This Court has personal jurisdiction over the Defendant and venue is proper in
the Bankruptey Court for the District of Nevada because: a) the Defendant engaged in
significant business in this District; b) the Defendant’s wrongful conduct occurred in significant
part in this District; and c) the Company is a debior before this Court, and hoids the claims

asserted in this Complaint.
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General Overview

6. As part of its business, the Company managed residential rental properties (the
“Business”). In the normal course of its Business, the Company received and held rental
security deposits on behalf of its customers’ tenants. At the time of the wrongful actions
asserted herein, the Company held in excess of $1,200,000 of tenant security deposit money
(the “Security Deposits™).

7. Under Nevada Revised Statutes Section 645.310(1), security deposits for tenants
are to be retained until the termination of the underlying lease or rental transaction.

8. In late March of 2014, the Company discovered that significant funds were
missing from the bank account designated to hald tenant security deposits, At the time of the
theft, the Company held security deposits for more than 1,000 tenants.

9. The Trustee asserts the Defendant orchestrated wvarious unauthorized
transactions, unbeknownst to the Company or her co-manager and husband, John M. Brown
("“Brown”), which transactions included the wire transfers of the majority of the Security
Deposits to the Philippines.

10.  The Trustee understands the Security Deposits were disbursed in the Philippines
and are not recoverable. The Defendant apparently disbursed the Security Deposits to friends
and family in need after the damage caused by Typhoon Halyan in November of 2013,
Typhoon Haiyan was reported to be one of the strongest storms ever recorded, with winds
reaching or exceeding 1935 miles per hour.

1. Mr. Brown had no knowiedge of the Defendant’s scheme, and on May 4, 2015,
was divorced from the Defendant. The divorce decree, which was uncontested, requires the

Defendant to indemnify Mr. Brown and the Company from any claims of embezziement or theft

3
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relating to the loss of the Security Deposits. Mr. Brown has not been charged with 2 crime in
this matter, and is available to testify if called as a witness.
Befendant’s Knowledge

12. At all times relevant to this Complaint, the Defendant was a member, manager
and the property manager for the Company. The Defendant was also a licensed real estate agent
and property manager in the State of Nevada, and a member of the Greater Association of Las
Vegas Realtors,

13,  Asalicensed realtor and property manager in the State of Nevada, the Defendant
is charged with the knowledge and responsibility of safeguarding the Security Deposits. It is
undeniable in light of the Defendant’s licenses that she knew sending the Security Deposits to
the Philippines would be a violation of the law, and would cause her to lose her real estate
licenses, which licenses are now inactive. The Defendant also knew she had a duty to manage
the Security Deposits prudently and in a fashion that minimized risk.

14.  In sum, the Defendant had the knowledge and the motive to breach her fiduciary
duties to the Company, its customers and its tenants, and in fact did breach by sectetly
transferring the Security Deposits to the Philippines. The transfers of the Security Deposits
were made for no consideration at all, and the Defendant understood the Security Deposits
could not possibly be repaid.

15, As a result of the foregoing, the Trustee retained counsel and agreed to pay her
counsel a reasonable fee for their services.

16,  All conditions precedent to the institution of this action have been performed,

waived or excused.
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Count I, Breach of Fiduciary Duty fo the Company

17.  The Plaintiff hereby realleges the allegations set forth in paragraphs 1 through
16, as if fully set forth herein.

18. As a2 manager of the Company, Defendant owed fiduciary duties to the
Company.

19.  Through improper action or wrongful conduct and without privilege, the
Defendant breached her fiduciary duties to the Company.

20.  The Defendant had knowledge she was breaching her fiduciary duties, and acted
purposely and with malice and the intent to injure the Company.

21.  The tortious conduct of the Defendant proximately caused the damage to the
Company because the Security Deposits were transferred for no consideration, and the
Defendant knew it

WHEREFORE, Plaintiff, as the Trustee for the Company, demands judgment against the
Defendant for the total amount of the Security Deposits, plus prejudgment and post-judgment
interest, and such further relief that this Court deems to be appropriate and just,

Count I, Common Law Misrepresentation to the Company

22.  The Plaintiff hereby realleges the allegations set forth in paragraphs | through
16, as if fully set forth herein.

23,  The Defendant had a duty to the Company to use ordinary care when
representing the reasons for transferring the Security Deposits.

24,  The Defendant breached her duty of care to the Company by falsely representing
the transfer of the Security Deposits was an appropriate transaction for the Company to

undertake.
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25.  In particular, onder Nevada law, the Defendant is required to safeguard the
Security Deposits on behalf of the tenants,

26.  As aresult of the Defendant’s false representations of the appropriateness of the
wire transfers of the Security Deposits, the Company transferred the Security Degposits for no
consideration.

27.  The Company suffered damages as a result of the transfer of the Secourity
Deposits, and those damages were proximately caused by Defendant’s misrepresentations.

WHEREFORE, Plaintiff, in her capacity as the Trustee for the Company, hereby
demands judgment against the Defendant for the total amount of the Security Deposits, plus
prejudgment and post-judgment interest, and any additional relief that this Court desms to be
appropriate and just.

Count IHl, Negligent Misrepresentation

28.  The Plaintiff hereby realleges the allegations set forth in paragraphs 1 through
16, as if fully set forth herein,

29.  The Defendant had a duty to the Company to use ordinary care when
safeguarding the Security Deposits. The Defendant breached her duty of care to the Company
by falsely transferring the Security Deposits,

30.  In particular, the tenants managed by the Company relied on the representations
of the Defendant that the Security Deposits were safe. As a result of these false representations
of the safety of the Security Deposits, nearly 1,000 tenants transferred their money to the
Company, even though the Defendant knew or should have known that those payments would

never be repaid, given the Defendant’s plan to abscond with the money.

DEF B0007




Case 2:16-cv-00060-JAD-GWF Document 16-2 Filed 12/27/16 Page 8 of 9

O W N ;o B DN -

W W W W W AN N R RN R R R N R ek ek ok el ek ok e wd
O . - - T R > R £ S Sy JUE U < T T S - T I N i L S ]

Case 15-01087-fed Docl Entered 05/21/15 14:15:15 Page 7 of 8

31.  The Company suffered damages as a result of the transfer of the Security
Deposits and those damages were proximately caused by the Defendant’s misrepresentations
regarding the safety of the Security Deposits,

WHEREFORE, Plaintiff, in her capacity as the Trustee for the Company, hereby
demands judgment against the Defendant for the total amount of the Security Deposit, plus
prejudgment and post-judgment interest, and any additional relief that this Court deems to be
appropriate and just.

Count IV, Declaration the Company and John M. Browa are Innocent

32.  The Plaintiff hereby realleges the allegations set forth in paragraphs 1 through
16, as if fully set forth herein.

33.  The Company was unaware at all times relevant to this Complaint the Defendant
conspired to abscond with the Security Deposits to the Philippines.

34, Mr. Brown was unaware at all times relevant to this complaint the Defendant
conspired to abscond with the Security Deposits to the Philippines.

WHEREFORE, Plaintiff, in her capacity as the Trustee for the Company, herchy
demands a declaration from the Court that both the Company and Mr. Brown were unaware of
the Defendant’s plan to transfer the Security Deposits to the Philippines, and are innocent of the

claims asserted in this Complaint.
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JURY WAIVER
The Plaintiff hereby waives trial by jury with respect to all issues so triable.

Respectfully submiited, May 21, 2015,
SCHWARTZ FLANSBURG PLLC

{sf Samue] A. Schwartz

Samuel A. Schwariz, Esq.

Nevada Bar No. 10985

Bryan A. Lindsey, Esq.

Nevada Bar No, 10662

Schwartz Flansburg PLLC

6623 Las Vegas Blvd. South, Suite 300
Las Vegas, Nevada 89119

Telephone: (702} 385-5544

Facsimile: (702) 385-2741

Proposed Attorneys for Chapter 7 Trustee,
Victoria L. Nelson
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Samuel A. Schwartz, Esq.

Nevada Bar No. 10985

Bryan A. Lindsey, Esq.

Nevada Bar No. 10662

Schwartz Flansburg PLLC

6623 Las Vegas Blvd. South, Suite 300

Las Vegas, Nevada 89119

Telephone: (702) 385-5544

Facsimile: (702) 385-2741

Attorneys for the Chapter 7 Trustee, Victoria L. Nelson

UNITED STATES BANKRUPTCY COURT DISTRICT OF NEVADA
Inre: Case No.; 15-10110-LED
AMERI-DREAM REALTY, LLC, Chapter 7

Debtor.

Adv, No.: 15-01087-LED

Chapter 7 Trustee of AMERI-DREAM
REALTY, LLC,

Plaintiff,
Y.

ELSIE PELADAS-BROWN,

)

)

)

)

)

}

VICTORIA NELSON, In her Capacity As The ;
)

)

)

)

)

Defendant. g
)

NOTICE OF ENTRY OF ORDER OF
FINDINGS OF FACT AND CONCLUSIONS OF LAW ON
PLAINTIFE'S MOTION FOR SUMMARY JUDGMENT
TO: ALL INTERESTED PARTIES, CREDITORS AND TRUSTEES
The Court, the Debtor, the United States Trustee, and all creditors and parties in interesd
are hereby notified that an Order of the Findings of Fact and Conclusions of Law on Plaintiff’s
Motion for Summary Judgment was entered by the Court on October 27, 2015, a copy of which
is attached hereto, as Exhibit A (ECF No. 20).

Dated: October 28, 2015.
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Respectfully Submitted,

{sf Sampel A. Schwartz
Samuel A. Schwartz, Esq,
Nevada Bar No, 10985
Bryan A. Lindsey, Esq.
Nevada Bar No. 10662
Schwartz Flansburg PLLC
6623 Las Vegas Blvd. South, Suite 300
Las Vegas, Nevada 89119
Telephone: (702) 385-3544
Facsimile: (702) 385-2741

Entered 10/28/15 09:14:56 Page 2 0f 3

Attorneys for the Chapter 7 Trustee, Victoria L. Nelson
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was sent electronically on
October 28, 20185, to the following:

elsiep2013@egmail.com.

{ HEREBY CERTIFY that a true and comect copy of the foregoing was sent via

REGULAR MAIL on October 28, 2013, to the following:

Pear! Insurance Group

¢/o The Corporation Trust Company of Nevada
311 S, Division Street

Carson City, NV 89703

Lance A, Maningo
Bellon & Maningo

732 S. Sixth Street, #102
Las Vegas, NV 89101

Greenwich Insurance Company
¢/o Lee Santos

XL Select Professional

100 Constitution Plaza, 17" Floor
Hartford, CT 06103

Elsie Peladas-Brown
93931 W, Cherokee Avenue
Las Vegas, NV 89147-7704

/sf Janine Lee
Janine Lee
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Entered on Docket
October 27, 2015

Honorable Laurel E. Davis
United States Bankruptcy Judge

Samuel A. Schwartz, Esq.

Nevada Bar No. 10985

Bryan A. Lindsey, Esq.

Nevada Bar No. 16662

Schwartz Flansburg PLLC

6623 Las Vegas Blvd. South, Suite 300
L.as Vegas, Nevada 89119

Telephone: (702) 385-5544

Facsimile: (702) 385-2741

Attorneys for the Chapter 7 Trustes, Victoria L. Nelson

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF NEVADA

Inre:
AMERI-DREAM REALTY, LLC,

Debtor.

VICTORIA NELSON, In her Capacity As The

Chapter
REALTY, LLC,

Plaintiff,
v.

ELSIE PELADAS-BROWN,

Defendant.

)
)
)
)
)
)
)
T Trustee of AMERI-DREAM ;
)
)
)
}
)
)
)
)

)

Case No.: 15-10110-LED

Chapter 7

Adv.No.: 15-01087-LED

Hearing Date: October 26, 2015
Hearing Time: 1:30 p.m.

FINDINGS OF FACT AND CONCLUSIONS OF LAW ON
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
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Upon consideration of the Motion (the “Motion”) of Victoria L. Nelson, in her capacity
as the Chapter 7 Trustee (the “Plaintiff” or the “Trustee”) of Ameri-Dream Realty, LLC (the
“Debtor” or the “Company”), for summary judgment against defendant Elsie Peladas-Brown
{“Brown” or the “Defendant”) on all claims for relief set forth in that certain adversary
complaint filed on May 21, 2015 (the “Compiaint™); and the Motion being supported by the
Plaintiff’s Statement of Undisputed Facts, as amended, and the declarations in support thereof;
and due and proper notice of the Motion having been given; and the Court having considered
the Motion and pleadings in support thereof and the arguments of counse! at the hearing on the
Motion; and afier due deliberation thereon, the Court finds and concludes as follows:

Findings of Fact

1. On May 21, 2015, the Plaintiff commenced this adversary proceeding against
the Defendant by filing her Complaint (Docket No. 1}.

2. In 2014, the Defendant was a member, manager and property manager of the
Company, a real estate sales and property management company based in Las Vegas, Nevada,
prior to filing for relief under Chapter 7 of the United States Bankruptcy Code. The Company
was family owned and operated prior to its collapse. The Defendant was a member and
manager of the Company for all time periods that are the subject of this lawsuit.

3. The Company is domiciled in the State of Nevada and conducted significant
business activities in the District of Nevada. The Defendant is a former resident of the State of
Nevada, but fled to Philippines.

4. The Plaintiff is the Court-appointed Trustee over the Company in Case No. [3-

10110-LED, United States Bankruptcy Court, for the District of Nevada (the “Action™),
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5. As part of its business, the Company managed residential rental properties (the
“Business™). In the normal course of its Business, the Company received and held rental
security deposits on behalf of its customers’ tenants. At the time of the Defendant’s wrongful
actions set forth herein, the Company held in excess of $1,200,000 of tenant security deposit
money (the “Security Deposits™).

6. In late March of 2014, the Company discovered that significant funds were
missing from the bank account designated to hold tenant security deposits. At the time of the
theft, the Company held security deposits for more than 1,000 tenants.

7. The Defendant orchestrated various unauthorized transactions, unbeknownst to
the Company or her co-manager and ex-husband, John M. Brown (“Mr. Brown”), which
transactions included the wire transfers of the majority of the Security Deposits to the
Philippines.

8. Specifically, on the following dates, Brown transferred money from the
Company’s general account at JP Morgan Chase Bank and/or security deposit account at P
Morgan Chase Bank to Unibank, Inc. Metro Philippines (the “Philippines Bank”):

a. On February 27, 2013, Brown transferred $25,000 from the general
account to the Philippines Bank;

b. On May 14, 2013, Brown transferred $50,000 from the security deposit
account to the Philippines Bank;

c. On April 10, 2013, Brown transferred $49,263 from the security deposit
account to the Philippines Bank;

d. On April 17, 2013, Brown transferred $24,600 from the security deposit

account to the Philippines Bank;
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e On May 17, 2013, Brown transferred $97,930 from the security deposit
account to the Philippines Bank;

f. On May 24, 2013, Brown transferred $49,000 from the security deposit
account to the Philippines Bank;

g. On June 25, 2013, Brown transferred $71,500 from the security deposit
account to the Philippines Bank;

h. On July 18, 2013, Brown transferred $35,000 from the security deposit
account to the Philippines Bank;

i On September 10, 2013, Brown transferred $7,670 from the security
deposit account to the Philippines Bank;

i On September 23, 2013, Brown transferred $18,700 from the security
deposit account to the Philippines Bank;

k. On September 27, 2013, Brown transferred $23,255 from the security
deposit account to the Philippines Bank;

. On October 9, 2013, Brown transferred $10,020 from the security deposit
account to the Philippines Bank;

n. On October 22, 2013, Brown transferred $13,960 from the security deposit
account to the Philippines Bank;

n. On October 24, 2013, Brown transferred $11,700 from the security deposit
account to the Philippines Bank; and

o, On December 20, 2013, Brown transferred $8,000 from the security

deposit account to the Philippines Bank.
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9, Including, but not limited to, the specific transactions listed above, the Defendant
embezzled a total of $1,174,373.63 in Security Deposits from the Company.

10,  On September 16, 2015, the Nevada Real Estate Commission held a hearing
regarding the Defendant’s actions contained herein. At the Real Estate Commission heating,
Brown’s attorney, Mr, Lance Maningo, indicated Brown’s acquiescence 10 the factual allegations
listed above, and admitted the funds were used to support Brown’s family and friends in the
Philippines after catastrophic events.

11.  The Security Deposits were disbursed in the Philippines and are not recoverable.
The Defendant disbursed the Security Deposits to friends and family in need after the damage
caused by Typhoon Haiyan in November of 2013, Typhoon Haiyan was reported to be one of
the strongest storms ever recorded, with winds reaching or exceeding 195 miles per hour,

12,  Neither the Company nor Mr. Brown had any knowledge of the Defendant’s
scheme, and on May 4, 2013, Mr. Brown was divorced from the Defendant.

13.  The divorce decree, which was uncontested, requires the Defendant to indemnify
Mr. Brown and the Company from any claims of embezziement or theft relating to the loss of the
Security Deposits.

14.  Mr. Brown has not been charged with a crime in this matter.

15. At all times relevant to the Complaint, the Defendant was a member, manager and
the property manager for the Company. The Defendant was also a licensed real estate agent and
property manager in the State of Nevada, and a member of the Greater Association of Las Vegas
Realtors.

16.  As a licensed realtor and property manager in the State of Nevada, the Defendant

is charged with the knowledge and responsibility of safeguarding the Security Deposits. It is
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undeniable in light of the Defendant’s licenses that she knew sending the Security Deposits to
the Philippines would be a violation of the law, and would cause her to lose her real estate
licenses, which licenses are now inactive. The Defendant also knew she had a duty to manage
the Security Deposits prudently and in a fashion that minimized risk,

17.  The Defendant had the knowledge and the motive to breach her fiduciary duties to
the Company, its customers and ifs tenants, and in fact did breach such duties by secretly
transferring the Security Deposits to the Philippines. The transfers of the Security Deposits were
made for no consideration at all, and the Defendant understood the Security Deposits could not
possibly be repaid.

Conclusions of Law

1. This Court has jurisdiction over this adversary proceeding and the Motion
pursuant to 28 U.S.C. § 1334 and venue is proper in the District of Nevada pursuant to 28 US.C.
§ 1409(a).

2. This Court has supplemental jurisdiction over all claims in this case because they
are asserted in connection with the Trustee’s duties to recover assets on behalf of the estate, and
because the allegations in this lawsuit share a common nexus of facts with those in the Action.

3. This Court has personal jurisdiction over the Defendant because: (i) the
Defendant engaged in significant business in the District of Nevada; (ii) the Defendant’s
wrongful conduct occurred in significant part in the District of Nevada; and (iii} the Company is

a debtor before this Court, and holds the claims asserted in the Complaint,

4. As a manager of the Company, the Defendant owed fiduciary duties to the
Company.
5. Through improper action or wrongful conduct and without privilege, the
6
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Defendant breached her fiduciary duties to the Company.

6. The Defendant had knowledge she was breaching her fiduciary duties, and acted
purposely and with malice and intent to injure the Company.

7. The tortious conduct of the Defendant proximately caused the damage to the
Company, because the Security Deposits were transferred for no consideration, and the
Defendant knew it.

8. The Defendant had a duty to the Company to use ordinary care when representing
the reasons for transferring the Security Deposits.

9. The Defendant breached her duty of care to the Company by falsely representing
the transfer of the Security Deposits was an appropriate transaction for the Company to
undertake,

10.  Under Nevada law, the Defendant is required to safeguard the Security Deposits
on behalf of the tenants.

11.  As aresult of the Defendant’s false representations of the appropriateness of the
wire transfers of the Security Deposits, the Company transferred the Security Deposits for no
consideration.

12.  The Company suffered damages as a result of the transfer of the Security
Deposits, and those damages were caused by the Defendant’s misrepresentations.

13. The tenants managed by the Company relied on the representations of the
Defendant that the Security Deposits were safe. As a result of those false representations of the
safety of the Security Deposits, nearly 1,000 tenants transferred their money to the Company,
even though the Defendant knew or should have known that those payments would never be

repaid, given the Defendant’s plan to abscond with the money.
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14, The Company suffered damages as a result of the transfer of the Security Deposits

and those damages were proximately caused by the Defendant’s misrepresentations regarding the

safety of the Security Deposits.

15. The Company was unaware at all times relevant to the Complain that the

Defendant conspired to abscond with the Security Deposits to the Philippines.

{6.  Mr. Brown was unaware at all times relevant fo the Complaint that the Defendant

conspired to abscond with the Security Deposits to the Philippines.

17.  The Company and Mr. Brown are innocent of all claims asserted in the Complaint

against the Defendant.

Submitted by:
SCHWARTZ FLANSBURG PLLC

By: /s/Samuel A. Schwartz

Samuel A. Schwartz, Esq., NBN 10985

Bryan A. Lindsey, Esq., NBN 10662

6623 Las Vegas Blvd. South, Suite 300

Las Vegas, NV 85119

Attorneys for the Chapter 7 Trustee, Victoria L. Nelson
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SUBMISSION TO COUNSEL FOR APPROVAL PURSUANT TO LR 9021
In accordance with LR 9021, counsel submitting this document certifies that the order
accurately reflects the court’s ruling and that {check one):
. The court has waived the requirement set forth in LR 9021(b)(1).

X __No party appeared at the hearing or filed an objection to the motion,
.. } have delivered a copy of this proposed order to all counsel who appeared at the
hearing, and any aarepresented parties who appeared at the hearing, and each has
approved or disapproved the order, or failed to respond, as indicated below [list each
party and whether the party has approved, disapproved, or failed to respond to the
document}:
T certify that this is a case under Chapter 7 or 13, that I have served a copy of this
order with the motion pursuant to LR 9014(g), and that no party has objected to the
form or content of this order.
APPROVED:
DISAPPROVED:
FAILED TO RESPOND:

SCHWARTZ FLANSBURG PLLC

By: {s/Samuel A. Schwartz

Samuel A. Schwartz, Esq., NBN 10985

Bryan A. Lindsey, Esq., NBN 10662

6623 Las Vegas Blvd. South, Suite 300

Las Vegas, NV 89119
Attorneys for the Chapter 7 Trustee, Victoria L. Nelson

#H#4#
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; XL Group
Insurgnc
Rﬁnsurr:sce Lee Santos
Account Manager
XL Selec Professional
100 Constitetion Plaza, 17ih Floor

Hartiond, CT 06103 USA

Ditact Diak 860-293.3124
March 30, 2015 Fax 860-548-8568
W, xilnsurance.com

Via_E-Mail: rworks@mcdonaldearano.com
& certified Mall

Ryan J. Works | Pariner

MCDONALD CARAND WILSON LLP
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 88102

facsimite (702) 873-0866
rworks@@medonaldearano.com

£.0. John M. Brown, Jr. Broker
Ameri-Dream Realty, LLC

Clalm Number; 3318283

Greenwich Insurance Gompany
insured: Amen-Dream Reslty, LLC
Potential Claimant:  Various
Property: Multiple

Dear ir. Works:

This letter will scknowledge that XL Select Professional understands that you have been
engaged to act as counsel for Amen-Dream Really, LLC, and its broker John M. Brown, in
connection with the the® of security deposits held In frust on behalf of its customers,
Additionally, you have advised that you and your fifm are representing them in the recently filsd
Chapter 7 Bankruptey case pending in the United States Bankruptcy Cour District of Nevade,
Case No. BK-5-15-10110-LED Chapter 7. Said case was filed Electronically on 3/6/2015, This
information was provided {0 us via e-mall from your office. Please referense the claim number
listed above when corresponding with our office.

This wili serve fo confirm our prior communications relative to the above caplioned matter, Sald
lawsult asserts cerdain Bankrupicy fifings as well as Trustee issues regarding Ameri-Dream
Realty, LLC and its principals. In addition there has been no Civil claims presented to us in sald
matter at this time.

We have reviewed tha matter for coverage considaration under your Real Estate Errors &
Omissions Policy with Greenwich Insurance Company numbered PEG9145832-6 and sffective
6f14/2013 through 6/14/2014.

Groamwich inkance Company, Indlan Harbios | Yo KL Amariea, Ing,
KL Insurante Company of New York, ke, XU Salect tnnuranss Company, X4, Spoclally isurancs Gompany
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Based on the facts as presented to us we do not believe that there is coverage under the Real
Estate Professionals Errors & Omisslons policy due to said polley’s definition of Damages which

is;
“HLDEFINITIONS

Clalm means a demand for money or seivices neming the Insured by reason of en ad or
omission in the performance of real estate services. A claim also includes the service of suit
or the institution of an arbitration proceeding against the Insured.

Claim expenses means:

1. fees charged by altorneys designated by the Company or designated by the insured
with the Company's prior written consent; and

2, all other reasenable and necessary fees, costs and expenses resulling from the
investigation, adjustment, negotiation, arbitration, medlation, defense or appeal of a
claim, if incurred by the Company or by the Insured with the Company's prior writlens
consent; and

3. premiums on appeal bonds, attachment bonds or similar bonds, however, the Company
is not obligated to apply for or furnish any such bond.

Claim expenses de nof include fegs, cosis or expenses of employees or officers of the
Company, salarles, commissions, loss of sarnings or other remuneration by or to any
Insured,
Company means the insurance company named in the Declarations.
Damages mean any compensatory sum which the Insured is legally obligated fo pay as a
result of an act or omission Including a judgment, award or setiemenf, Damages do not
include:
1. fines, sanclions or penalties;

2. punitive, exemplary, or freble damages, unless coverage for such damages is
permissible under the applicable state law;

3. the return, reduction, or restifution of fees, commissions, expenses or costs for real
estate services performed or io be performed by the Insured;

3. Injunctive or declaratory relief.
Insured means:
1. the Named Insured;

2. any presen! or former panner, member, officer, director or employee for real esiale
services performed on behalf of the Named insured;

G ich | C y, Indian Harbos | Comp
XL tnvwrance Campany of New York, Ing., XU Sainct Insurance

) AL 1 Amedca, e,
Gompamy, Xt Spacialty nsorance Sompary XL Group companies
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3. any present or former independent contractor and their employees for real estate
services performed on behalf of the Named Insured, but only i, prior to the date a claim

is made, the Named Insured had agreed lo provide insurance for the independent
contractor's real estate services;

4. the estate, heirs, executors, administrators, asslgns and legal represertatives of an
Insured in the event of such Insured's death, incapacily, insolvency or bankrupicy, but
only for Hability arising out of real estate services performed by or on behalf of the
Named Insured prior to such Insured's death, Incapacity, insolvency or bankruptey; or

5. any real estate franchise corporation of which the Named Insured is a franchisee, but
only a5 respacts the real estate franchise corporation's ability for acls or omlssions
committed by an Insured on behalf of the Mamed Insured.

6, the lawful spouse or qualifying domestic partner of any present or former parner,
member, officer, director, employee, or independant contraglor, but only for liabilty
arising out of real esiaie services aclually or allegedly performed by such present or
former pariner, member, officer, direclor, employee, or independent contractor on
behalf of the Named Insured. The Company will have no obligation fo pay damages or
claim expenses for any cialm arising from any act or service actually or aliegedly
provided by the spouse or domestic partner of any individual to whom this policy
otherwise provides coverage.

Named Insured means the persons or entities specified in #tem 1. In the Declarations,”

Conversion is not covered by said policy, In addition, the poficy’'s exclusion D would further
negate coverage for this matter as if reads;

"y, EXCLUSIONS
The Company will not defend or pay any claim:
D. based on or arsing out of:

1. the conversion, commingling, defaication, misappropriation or improper use of
funds or other praoperty;

2. the gaining of any personal profit or advantage to which the Insured s not legally
entitled; or

3, the inabliity or failure to pay, collect or safeguard funds held for others, uniess the
insured is acting in the capacity of a short term escrow agent.”

Accordingly, based on the information as presented to us, the allegations of the claim, and the
above noted exclusionary language and policy terms, there is no coverage for this loss. As
such, we will be unable fo assist you in this matter. Greenwich Insurance Company will not
provide a defense or indemnification for this matter. As such, you will nead to act fo protsct
your interests.

We must also advise you that neither this letter nor any other action taken or omitled fo be taken
by Greenwich Insurance Company in connection with this claim shall be construed as a waiver

G gk 1 Company, Indas Hatbes In Gompiny, XL ¢ Amenca, fne,,
%L Insurance Company of New York, Iag., XL Select inturance Company, XL Spadiily Insurnce Corpany XL Group camponios
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of any of the terms, conditions, exclusions or provisions contained in the policy. Greenwich

Insurance Company reserves the right to cite ofher coverage defensas should they become
apparant in the future.

IF you are aware of other factors or information that has not been made available fo us, please
gither contadt the undersigned or forward the materials to me so that | may determine whether
to reconsider our position. In addition, please notify me immediately should there be any new
information or complaints that contain allegations and claims different from those previously
made, and upon which this coverage decision is made, and you fesl those differing allegations
or clairs may be covered under the policy.

Please feel free to contact me with any questions or concerns you may have relative to the
position outlined above, or any other issues you may have,

Very truly yours,

ﬁm\

Lionel (Lee} M. Santos
Account Mar., XL Select Professional
Lionel, Bantos@xlgroup.com

CC  Peart

dch | G y, indian Herbos insurance G y, XL lnsurance America, ine.,
XL Insurmnce Company of New York, inc., XL Select b Coeapany, XL 57 '

y X\ Group companies
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